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THE POWER OF CONGRESS TO ENACT INCOR- 
PORATION LAWS AND TO REGULATE 
CORPORATIONS. 


I. THe Power oF CONGRESS TO ENACT INCORPORATION LAWs. 


HE formation of corporations is not a primary purpose or 
power of the national government. Corporations are not 
mentioned in the Constitution. But, subject to the limitations ex- 
pressly imposed by the Constitution, Congress has power to enact 
laws to execute any of the purposes or powers entrusted by the 
Constitution to the national government; and, therefore, Congress 
can pass an act of incorporation, or an act regulating corporations, 
if such an act is merely a means of executing some constitutional 
purpose or power. 

In 1791 the first Congress passed a bill incorporating the Bank 
of the United States, a private stock corporation with power to 
establish branches and to engage in a general banking business. 
President Washington called upon Thomas Jefferson, the Secre- 
tary of State, and Edmund Randolph, the Attorney-General, for 
opinions as to the constitutionality of the bill. Their opinions 
being adverse, the President called upon Alexander Hamilton, 
who was Secretary of the Treasury and had been the principal 
author of the bill, to state the reasons which induced him to con- 
sider the bill constitutional. Hamilton submitted a persuasive 
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opinion in favor of the constitutionality of the bill,’ which thereupon 
was signed by the President. The charter, of the bank expired in 
1811 and for political reasons Congress refused to renew it; but 
in 1816 Congress passed an act chartering the second Bank of the 
United States, which also was a private stock corporation with 
power to establish branches and to engage in a general banking 
business throughout the United States. The United States was a 
shareholder in the bank, and the latter was constituted a deposi- 
tary of the United States government. In the case of M’Culloch z. 
Maryland? the Supreme Court decided that the act incorporat- 
ing the bank was constitutional because the creation of such a 
banking corporation was an appropriate instrument for conducting 
the fiscal operations of the government. The court held that the 
creation of a corporation was not a substantive and independent 
governmental purpose, but was merely a means employed to 
effect some ulterior purpose; that, except so far as expressly 
limited by the Constitution, Congress was impliedly empowered 
to resort to any appropriate means of effecting any of the consti- 
tutional purposes of the national government; that it was not 
a subject of controversy that the creation of a banking corpora- 
tion was a convenient, useful, and essential means for carrying on 
the fiscal operations of the government, and that there was no 
reason why Congress should not resort to the creation of a corpora- 
tion for that purpose.® 

In 1863 and 1864 Congress passed general acts for the incorpora- 
tion of national banks. In Farmers’ and Merchants’ National 
Bank v. Dearing * the Supreme Court said: 


“The constitutionality of the act of 1864 is not questioned. It rests 
on the same principle as the act creating the second bank of the 
United States. The reasoning of Secretary Hamilton and of this 
court in M’Culloch v. Maryland (4 Wheat. 316) and in Osborn 2. 
Bank of the United States (9 id. 708) therefore applies. The national 
banks organized under the act are instruments designed to be used 





1 Hamilton’s opinion is printed in the edition of The Federalist edited by Paul 
Leicester Ford, published by Henry Holt & Co. in 1898. 

2 4 Wheat. (U. S.) 316 (1819). See also Osborn »v. Bank of United States, 9 
Wheat. (U.S.) 738, 859 (1824). 

8 See the opinion of Chief Justice Marshall, 4 Wheat. (U.S.) 411, 422, 423 (1819). 

# or U.S. 29 (1875). 
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to aid the government in the administration of an important branch 
of the public service. They are means appropriate to that end. Of 
the degree of the necessity which existed for creating them Congress 
is the sole judge.”’ 


Although undoubtedly the court was right in sustaining the 
constitutionality of the National Bank Act, the grounds upon which 
the court based its conclusion seem questionable. The act incor- 
porating the Bank of the United States was sustained because . 
it was created to serve as an instrument of the government in 
carrying on its fiscal operations; but the constitutionality of a 
general act for the incorporation of an unlimited number of banks 
to engage in a general banking business for the profit of their 
stockholders cannot fairly be based on that ground.’ Under 
the National Bank Act more than seven thousand banks have 
been formed, many of them having a capital of only $25,000 and 
supplying only local needs of banking facilities. An assertion 
that all these banks were incorporated to serve as instruments of 
the government in the administration of its fiscal operations would 
seem little more than a pretense. A sounder and better ground 
for sustaining the constitutionality of the National Bank Acts ap- 
pears to be the power conferred by the Constitution upon Con- 
gress “‘to regulate commerce with foreign nations, and among the 
several states.”” Even in 1791, when the commerce of the United 
States was in its infancy, Alexander Hamilton assigned the com- 
merce clause of the Constitution as a ground for sustaining the 
constitutionality of the act incorporating the first Bank of the 
United States. In modern times a sound banking system and 
adequate banking facilities are as essential to interstate and inter- 
national commerce as are railways and steamship lines. 





5 In Osborn v. Bank of United States, 9 Wheat. (U. S.) 738, 860 (1824), Chief 
Justice Marshall said: “The Bank is not considered as a private corporation, whose 
principal object is individual trade and individual profit; but as a public corporation, 
created for public and national purposes. That the mere business of banking is, in its 
own nature, a private business, and may be carried on by individuals or companies 
having no political connection with the government is admitted; but the Bank is 
not such an individual or company. It was not created for its own sake, or for private 
purposes. It has néver been supposed that Congress could create such a corpora- 
tion. The whole opinion of the court, in the case of M’Culloch »v. The State of 
Maryland, is founded on, and sustained by, the idea that the bank is an instrument 
which is ‘ necessary and proper for carrying into effect the powers vested in the gov- 
ernment of the United States.’ ” 
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In the case of California v. Pacific Railroad Companies * the Su- 
preme Court sustained the constitutionality of the acts of Congress 
incorporating the Pacific Railroad Companies. Mr. Justice Brad- 
ley, delivering the opinion of the court, said: 


“Tt cannot at the present day be doubted that Congress, under the power 
to regulate commerce among the several States, as well as to provide for 
postal accommodations and military exigencies, had authority to pass 
these laws. The power to construct, or to authorize individuals or 
corporations to construct, national highways and bridges from State to 
State, is essential to the complete control and regulation of interstate 
commerce. Without authority in Congress to establish and maintain 
such highways and bridges, it would be without authority to regulate 
one of the most important adjuncts of commerce.” 7 


In Luxton v. North River Bridge Co.* the Supreme Court sus- 
tained the constitutionality of the act of Congress incorporating 
the North River Bridge Company for the construction of a bridge 
across the Hudson River between the states of New York and New 
Jersey. The court held that 


“although Congress may, if it sees fit and as it has often done, recognize 
and approve bridges erected by authority of two States across navigable 
waters between them, it may, at its discretion, use its sovereign powers, 
directly or through a corporation created for that object, to construct 
bridges for the accommodation of interstate commerce by land, as it 
undoubtedly may to improve the navigation of rivers for the conven- 
ience of interstate commerce by water.” ® 


Congress possesses all sovereign powers of government in the 
territories of the United States, and may establish territorial 
governments with general legislative powers. Therefore Con- 
gress has power to pass special or general laws authorizing the for- 
mation of corporations for any purposes within the territories, 
and this power may be delegated to the respective territorial 
legislatures.” Congress also may charter corporations in the 





6 r27 U.S. 1 (1887). 

7 127 U. S. 39 (1887). Congress also has granted a charter to the Nicaragua 
Canal Company. 

§ 153 U.S. 525 (1894). ® 153 U.S. 525, 530 (1894). 

10 Mormon Church ». United States, 136 U. S.1, 42 (1889), and cases cited; Vin- 
cennes University v. Indiana, 14 How. (U.S.) 270 (1852); Williams v. Bank of Mich- 
igan, 7 Wend. (N. Y.) 539 (1831) and cases cited. 
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District of Columbia." However, the franchises of a territorial 
corporation do not extend beyond the territory in which it was 
incorporated, and the franchises of a corporation chartered by Con- 
gress under its legislative powers over the District of Columbia do 
not extend beyond the District. Such corporations may carry on 
their authorized business and operations in the several states only 
so far as permitted by the states. 


II. NATIONAL INCORPORATION OF TRADING COMPANIES. 


The grant by the Constitution of power “to regulate”’ interstate 
and international commerce has been construed by the Supreme 
Court as constituting, in effect, a grant of power to legislate gen- 
erally in respect of such commerce. It has been held that Congress 
not only has power to regulate interstate and international com- 
mercial transactions and to prescribe police regulations for the gov- 
ernment of interstate and international commerce,” but also has 
power to pass laws prohibiting restraints of such commerce,” 
and laws to provide the public with suitable instrumentalities or 
facilities for the transaction of such commerce, such as railways, 
bridges, and telegraph lines," as well as laws regulating the business 
and operations of public carriers and of others engaged in a business 
of a public character and serving the public as instrumentalities 
for the transaction of such commerce.” 

Soon after the adoption of the Constitution, when the inter- 
state and international commerce of the United States was com- 
paratively small, Hamilton pointed out that “the fact that all the 
principal commercial nations have made use of trading corpora- 
tions is a satisfactory proof that the establishment of them is an 
incident to the regulation of commerce.” In modern times a 





11 Hadley v. Freedman’s Savings Bank, 2 Tenn. Ch. 122, 126 (1874); Williams ». 
Creswell, 51 Miss. 817, 822 (1876). 

2 Lottery Case, or Champion v. Ames, 188 U.S. 321 (1902); Reid »v. Colorado, 
187 U. S. 137 (1902); Im re Rahrer, 140 U. S. 545 (1890). 

8 For example, the Anti-Trust Act of 1890. M4 Cases supra. 

1% Compare the Interstate Commerce Act, approved February 4, 1887, and its 
various amendments; the “Elkins Act,” approved February 19, 1903; the Act to 
promote the safety of employees and travellers upon railroads, approved March 2, 
1903, and the Employers’ Liability Act, approved April 5, 1910. 

16 Hamilton’s opinion as to the constitutionality of the Bank of the United States, 
Ford’s edition of The Federalist, page 677. 
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very large part of interstate and international trade is carried on 
by means of corporate organizations and the right to form corpora- 
tions to carry on such trade has become a practical necessity. 
An act of Congress authorizing the formation of such corporations 
could, therefore, justly be sustained on the ground that the right 
to form corporations is necessary to the convenient and effective 
transaction of interstate and international trade. 

If the several states should refuse or fail to provide adequate 
facilities for the formation of corporations to engage in interstate 
and international trade, the need of national legislation would be- 
come obvious; but the fact that the several states have enacted 
laws authorizing the formation of corporations to engage in inter- 
state and international trade would not impair or limit the power 
of Congress to enact such laws, if Congress could exercise this 
power in the absence of all state legislation. On the contrary, the 
diversity of the corporation laws of the several states; the practice 
which has grown up of forming corporations under the laws of 
certain states for the purpose of carrying on business principally, 
or wholly, in other states; the attempts of some of the states to 
increase their income from corporation fees and taxes, by inviting 
the formation of corporations under laws conferring wide powers 
and containing few restrictive regulations for the protection of the 
public; and the policy adopted by other states of imposing burden- 
some restrictions upon foreign corporations; — all would furnish 
additional grounds for national legislation authorizing the forma- 
tion of interstate trading corporations governed by uniform regu- 
lations with respect to their organization, their powers, and their 
management, and vested by Congress with the right to carry on 
their business throughout the United States. 

In his opinion on the constitutionality of the charter of the 
first Bank of the United States, Hamilton said: 


“Tt is conceded that implied powers are to be considered as delegated 
equally with express ones. Then it follows, that as a power of erecting 
a corporation may as well be implied as any other thing, it may as well 
be employed as an instrument or mean of carrying into execution any 
of the specified powers, as any other instrument or mean whatever. 
The only question must be, in this, as in every other case, whether the 
mean to be employed, or in this instance, the corporation to be erected, 
has a natural relation to any of the acknowledged objects or lawful ends 
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of the government. Thus a corporation may not be erected by Congress 
for superintending the police of the city of Philadelphia, because they 
are not authorized to regulate the police of that city. But one may be 
erected in relation to the collection of taxes, or to the trade with foreign 
countries, or to the trade between the States, or with the Indian tribes; 
because it is the province of the federal government to regulate those 
objects, and because it is incident to a general sovereign or legislative 
- power to regulate a thing, to employ all the means which relate to its 
regulation to the best and greatest advantage. 

“A strange fallacy seems to have crept into the manner of thinking 
and reasoning upon the subject. Imagination appears to have been 
unusually busy concerning it. An incorporation seems to have been re- 
garded as some great independent substantive thing; as a political 
end of peculiar magnitude and moment; whereas it is truly to be con- 
sidered as a quality, capacity, or mean to an end. Thus a mercantile 
company is formed, with a certain capital, for the purpose of carrying 
on a particular branch of business. Here the business to be prosecuted 
is the end. The association, in order to form the requisite capital, is 
the primary mean. Suppose that an incorporation were added to this, 
it would only be to add a new quality to that association, to give it an 
artificial capacity, by which it would be enabled to prosecute the busi- 
ness with more safety and convenience.” !” 


III. FRANCHISES OF NATIONAL CORPORATIONS. 


Power in Congress to pass a national incorporation law implies 
power, (a) to confer upon a corporation formed under the law the 
legal right or franchise to act in a corporate capacity in carrying 
on its business and operations throughout the United States, with- 
out regard to state lines, and (0) to prescribe the method of organ- 
izing the corporation, to define the terms and effect of the charter 
contract among the shareholders, and to regulate the internal affairs 
of the corporation, including the rights and obligations of its 
shareholders and the method of winding up its affairs in case of 
dissolution or insolvency. 

Whether Congress can confer upon a corporation special rights 
or franchises, in addition to the right to act in a corporate capacity, 
depends upon the purposes of the corporation and the nature of 





17 Ford’s edition of The Federalist, page 657. See also the opinion of Chief Justice 
Marshall in M’Culloch v. Maryland, 4 Wheat. (U. S.) 316, 411, 421 (1819). 
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the special rights. The constitutionality of such a grant of special 
rights could not be based on the ground that the corporation was 
formed under an act of Congress. Congress could grant special 
tights to a national corporation only if it could constitutionally 
grant such special rights to an unincorporated association or to a 
state corporation for similar purposes. Thus, if the purpose of a 
national corporation or of a state corporation is to build a railroad 
or bridge to serve the public as an instrument of interstate com- 
merce, Congress may confer upon it the right to condemn property 
for that purpose arid may confer all powers necessary to enable 
the corporation to establish and operate its railroad or. bridge. 
If the purpose is to serve the national government as an instrument 
for carrying on some governmental function or activity, Congress 
may confer upon the corporation all powers necessary for the per- 
formance of this function or activity throughout the United States.!* 

The act of Congress incorporating the second Bank of the United 
States conferred upon the bank the right to engage in a general 
private banking business throughout the United States, and the 
constitutionality of the grant .of this right was sustained on the 
ground that the bank could not serve the national purpose for which 
it was established unless authorized to engage in a general banking 
business.!? The same rule was applied to the provisions of the 
National Bank Act under which numerous banks have been organ- 
ized to carry on a general banking business for the profit of their 
shareholders. Similarly, the constitutionality of the acts incor- 
porating the Pacific Railroad Companies was sustained although 
these companies were authorized to engage in intrastate as well as 
interstate transportation and to carry on their business and opera- 
tions like other railroad companies in the several states. These 
powers were necessary to enable these corporations to accomplish 
the national purposes for which they were established. 

Assuming that Congress has constitutional power to enact a 
law for the incorporation of companies to engage in interstate or 
international trade, a question may arise whether Congress could 
authorize such companies to engage incidentally in intrastate 





18 See the opinion of Chief Justice Marshall in Osborn v. Bank of United States, 
9 Wheat. (U. S.) 861, 862 (1824). See Thomson v. Union Pacific R. Co., 9 Wall. 
(U. S.) 579 (1869). 

19 Osborn v. Bank of United States, 9 Wheat. (U. S.) 739 (1824). 
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commerce, or to carry on a general trading business, including not 
only interstate or international trade but also intrastate trade. 
The argument in favor of the constitutionality of such a law would 
not be as strong as the argument in favor of the constitutionality 
of a law for the incorporation of a bank to serve as fiscal agent of 
the government, with power to engage in a general banking busi- 
ness, or of a law for the incorporation of a railway company to 
furnish a highway of interstate commerce, with power to engage 
in a general railroad business. It may, however, be urged with 
much force that authority to engage in trade generally, including 
intrastate trade, is a practical necessity to enable a corporation to 
serve as a means or facility for the transaction of interstate and 
international commerce. Commerce is not governed by state lines, 
and the business of a partnership or of a corporation rarely 
consists wholly of interstate or international commerce, or wholly 
of intrastate commerce. To authorize the formation of a trading 
corporation or copartnership with no power to engage in any 
commerce except interstate and international commerce would be 
useless. If Congress cannot authorize the formation of corporations 
to engage in interstate and international commerce with incidental 
power to engage in trade generally, the right to use a corporate 
organization as a means of carrying on interstate and international 
commerce would depend wholly upon the laws of the several 
states, though the national government alone has constitutional 
power to control and to regulate such commerce. 


IV. NATIONAL LEGISLATION RELATING TO NATIONAL 
CORPORATIONS. 


Power in Congress to pass an act of incorporation does not in- 
clude power to legislate generally concerning the legality of the 
transactions of a corporation formed under the act, or concerning 
its property rights, contracts, and liabilities in the several states. 
Such general legislation, though embodied in the act of incorpora- 
tion, could not be sustained as a regulation for the government of 
the corporation, or as a limitation of its corporate powers. 

Of course Congress can regulate the transactions of national 
corporations to the same extent as the transactions of state cor- 
porations or of individuals. Thus Congress can regulate their 
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interstate and international commerce; and the business of a cor- 
poration operating a highway of interstate commerce or acting as a 
public interstate carrier is subject to regulation by Congress whether 
the corporation was formed under an act of Congress or under a 
state law. Furthermore, if a corporation should be used by the 
national government as a means of executing any of its constitu- 
tional purposes or powers, Congress could enact laws governing 
the transactions, property rights, contracts, and liabilities of the 
corporation so far as necessary to secure the execution of the govern- 
mental purpose or power. Thus if Congress should use a corpora- 
tion as a means of providing a highway, or a railway line, or other 
transportation facilities for the interstate commerce of the people, 
or for the postal and military operations of the government, Con- 
gress could enact laws governing the transactions, property rights, 
contracts, and liabilities of the corporation so far as necessary to 
attain these governmental purposes in a safe and effective manner.” 
Similarly, Congress can legislate concerning the acts and dealings 
of national banks so far as may be needed to effect the national 
purposes served by them.” However, the constitutionality of such 
legislation would not be based on the ground that the corporations 
to which it applies were formed under an act of Congress. It 
would be based wholly upon the character of the business or trans- 
actions to which the legislation relates, or upon the fact that the 
corporations were employed by the government as instrumental- 
ities to execute some constitutional purpose or power of the 
government. Congress could enact such legislation applicable to 
individuals or to state corporations under like conditions.” 

If Congress should pass a law for the incorporation of private 
trading companies to engage in interstate or international trade, 
Congress would have the sole power to regulate their interstate or 





20 Compare the Acts relating to the Pacific Railroad Companies, the Interstate 
Commerce Acts, the Safety Appliance Acts and the Employers’ Liability Acts; and 
see the Second Employers’ Liability Cases, 223 U. S.1 (1912) and cases cited. It 
should be observed that the power of Congress to pass such legislation applicable 
to railway lines used in the postal and military operations of the Government would 
not depend upon the fact that the lines were interstate lines or were used in the 
transaction of interstate commerce. 

*1 See Farmers’, etc. Bank v. Dearing, 91 U.S. 29 (1875); Davis v. Elmira Savings 
Bank, 161 U. S. 275 (1806). 

% See the opinion of Chief Justice Marshall in Osborn v. Bank of United States, 
o Wheat. (U. S.) 862-864 (1824). 
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international commerce, to limit their corporate purposes and 
powers, and to regulate their management and internal affairs, but 
their intrastate commerce, and their property rights, contracts, 
and liabilities in the several states could not be regulated by Con- 
gress and would be governed by the laws of the states. 


V. State Laws AFFECTING NATIONAL CORPORATIONS. 


The rule that the operation of a constitutional law enacted by 
Congress cannot be controlled or limited by state legislation applies 
to national acts of incorporation. Thus a state cannot by law in- 
terfere with the operation of the provisions of the National Bank 
Act relating to usurious transactions of national banks,” or to the 
winding up of national banks and distribution of their assets in 
case of insolvency.* Similarly a state cannot by law prohibit a 
national bank from receiving deposits when insolvent and impose 
a penalty upon the officers of a bank violating the prohibition.” 
It is clear also that the states cannot constitutionally defeat the 
purpose or impair the efficiency of a corporation established under 
authority of a national law as an instrumentality or agency of the 
national government, even though no express provision of the 
national law be infringed. However, subject to the limitations 
above stated, national corporations are subject to the operation of 
the general laws of the several states. In First National Bank 2. 
Kentucky *” Mr. Justice Miller used the following language: 


“They [national banks] are subject to the laws of the State, and are 
governed in their daily course of business far more by the laws of the 
State than of the Nation. All their contracts are governed and construed 
by state laws. Their acquisition and transfer of property, their right 
to collect their debts, and their liability to be sued for debts, are all 
based on state law. It is only when the state law incapacitates the 
banks from discharging their duties to the government that it becomes 
unconstitutional.” 





% Farmers’, etc. Bank v. Dearing, 91 U. S. 29 (1875). 

% Davis v. Elmira Savings Bank, 161 U. S. 275 (1806). See also Rankin v. Bar- 
ton, 199 U. S. 228 (1905). 

% Easton v. Iowa, 188 U. S. 220 (1903). 

26 See M’Culloch v. Maryland and Osborn v. Bank of United States, supra. 

27g Wall. (U. S.) 353 (1869). See also Railroad Co. v. Peniston, 18 Wall. 
(U. S.) 5. 
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VI. STATE TAXATION OF NATIONAL CORPORATIONS. 


Congress may exempt from state taxation the business and oper- 
ations of a national corporation serving the government as an in- 
strument in the execution of some governmental purpose or power, 
or serving the public as an instrument of interstate or international 
commerce, and it seems that Congress also may exempt from state 
taxation any property held and used by such a corporation in the 
service of the government or of the public. The power of Congress. 
to exempt the business or property of such a corporation from 
state taxation would not be based upon the corporate character 
of the organization or upon the fact that the corporation was 
chartered by Congress, but it would be based upon the purposes 
of the corporation and the governmental or public uses to which its 
property was devoted. Congress could grant such an exemption 
to a national corporation only if it could constitutionally grant a 
similar exemption to state corporations or to individuals under 
similar circumstances.” 

In the absence of an express exemption from state taxation, 
the rule appears to be as follows: The right or franchise to carry 
on the business or operations of a corporation formed by authority 
of the national government to serve as a governmental agency or 
to serve the public as an instrument of interstate or international 
commerce cannot be taxed by the states, but the property of the 
corporation may be taxed by the states in the same manner as 
the property of individuals and state. corporations, provided that the 
governmental or public purposes of the corporation be not impaired. 
If, however, a corporation was not formed to serve as an agency 
of the government or to serve a public use, but was formed merely 
to serve its shareholders as a means of carrying on interstate or 
international trade for private profit, the corporation and its trans- 
actions would be subject to taxation and to other state legislation 
to the same extent ‘as individuals and unincorporated companies 
engaged in a similar business. Only the interstate and international 
commerce of such a corporation and its right or franchise to be a 
corporation and to act in a corporate capacity would be exempt 
from state taxation. 





*8 Cf. Thomson 2. Railroad Co., 9 Wall. (U. S.) 579 (1869); Railroad Co. v. Penis- 
ton, 18 Wall. (U. S.) 5 (1873). 
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In M’Culloch v. Maryland ** the Supreme Court decided that a 
statute of the state of Maryland prohibiting the Bank of the United 
States from issuing notes within the state except upon payment of a 
tax to the state and imposing a penalty upon officers of the bank 
violating this prohibition was unconstitutional, because it was a 
tax on the operations of the bank and consequently on the opera- 
tions of an instrument employed by the government of the Union 
to carry its powers into execution. But the court pointed out that 
a state could impose a tax on the real property of the bank in com- 
mon with other real property within the state, or a tax upon the 
interest of citizens of the state in the bank in common with other 
property of the same description throughout the state.*® 

Similarly, in cases involving the constitutionality of state taxes 
imposed upon railroad companies authorized by Congress to build 
and maintain interstate lines of railway the Supreme Court held 
that a state could not constitutionally tax the franchise or right 
to carry on their operations conferred upon these companies by the 
United States, whether the companies were incorporated under the 
laws of the United States or under state laws,*! but that a state 
could tax the property of these companies equally with other prop- 
erty within its jurisdiction.” 


VII. NATIONAL CONTROL AND REGULATION OF STATE 
CORPORATIONS. 


Congress has power to regulate the interstate and international 
commerce of state corporations to the same extent as that of 





29 4 Wheat. (U. S.) 316 (1819). 

30 4 Wheat. (U. S.) 436 (1819). In Osborn v. Bank of the United States, the court 
held that a tax imposed by the state of Ohio upon the bank for each office of discount 
and deposit maintained by it within the state was unconstitutional because a tax upon 
the business or franchise of the bank. 

The power of the states to tax the property of national banks and the shares of their 
stockholders is regulated by the National Bank Act. (U.S. Rev. Stat., Sec. 5210.) 
See Covington »v. First Nat. Bank, 198 U. S. 100 (1904); Owensboro Nat. Bank ». 
Owensboro, 173 U.S. 664 (1899); Van Slyke v. Wisconsin, 154 U. S. 581 (1871); Aber- 
deen Nat. Bank v. Chehalis County, 166 U. S. 440 (1897); National Bank ». Common- 
wealth, 9 Wall. (U.S.) 353 (18609). 

8 California v. Pacific Railroad Co., 127 U.S. 1, 40 et seg. (1887). 

® Thomson v. Union Pacific R. Co., Eastern Division, 9 Wall. (U. S.). 579 (1869); 
Union Pacific R. Co. v. Peniston, 18 Wall. (U. S.) 5 (1873). See also Western Union 
Tel. Co. v. Massachusetts, 125 U. S. 530, 531 (1888). 
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partnerships and of individuals, and there appears to be no consti- 
tutional reason why Congress should not enact regulations appli- 
cable only to the commerce of corporations. 

A plan has been suggested of regulating state corporations en- 
gaged in interstate or international commerce by an act of Congress 
prohibiting them from engaging in such commerce, except upon 
obtaining from some government official a license to be issued only 
upon compliance with prescribed regulations with respect to the 
issue of their stocks and bonds, the conduct of their business and the 
management of their internal affairs. Against the constitutionality 
of such legislation it may be urged that the right of corporations, 
as well as of partnerships and individuals, to engage in interstate 
and international commerce is not derived from the national 
government and does not exist merely by grace or license of that 
government; that the Constitution does not confer upon Congress 
power to prohibit interstate or international commerce, but only 
confers power to regulate it; that the power of regulation extends 
only to acts done in carrying on commerce and to matters con- 
nected directly with the transaction of commerce;* and that the 
organization, powers, and internal affairs of trading corporations 
are not directly connected with the transaction of commerce, but 
bear only a remote relation thereto. 

Strong arguments, however, can be advanced in support of the 
constitutionality of such legislation. No state can confer a legal 
right or franchise to act in a corporate capacity in other states, and 
Congress alone is vested by the Constitution with the power to 
legislate for the regulation of interstate and international com- 
merce. The organization, powers, and financial condition of a 
trading corporation may have a direct and important relation to the 
transaction of interstate and international commerce, and may be 
of such a character as to render the commercial operations of the 
corporation a menace to the security and welfare of the people of 
all the states. A statute prohibiting the transaction of interstate 
commerce by means of a corporate organization which is a menace 





% Thus although the products of agriculture and of manufacturing may become 
important objects of trade and commerce, Congress cannot on that account regulate 
agriculture or the business of manufacturing. Agriculture and manufacturing are not 
in themselves commerce or any part of commerce, and they have no direct connection 
with the transaction of commerce. 
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to the security of the public would seem justifiable as an exercise 
of the police power over interstate commerce and as a regulation 
of such commerce within the meaning of the Constitution. Further- 
more, if interstate and international commerce cannot be carried 
on in an orderly manner and with safety to the public by a multi- 
tude of corporations organized under the diverse and varying legis- 
lation of forty-eight different states and subject in each state to 
special regulations and restrictions, it would seem justifiable, under 
the power to regulate interstate and international commerce, 
to require all corporations engaging in such commerce to comply 
with any appropriate regulations for the protection of the public 
and also to confer upon all corporations complying with the pre- 
scribed regulations a legal right or franchise to carry on their inter- 
state and international commerce throughout the United States, 
free from restrictions imposed by the several states. 

Congress has power to require corporations and other associa- 
tions engaged in interstate or international commerce to file reports 
as to their organization, powers, and financial condition.“ Con- 
gress also may provide for the appointment of officers and com- 
missions to act as police of interstate commerce and to administer 
and enforce all constitutional regulations prescribed by law.*® 
Congress, therefore, may vest in a national commission or in 
some public officer all necessary powers for the enforcement of 
any constitutional regulations enacted by Congress with respect to 
trading corporations engaged in interstate or international com- 
merce. Such a commission or public officer may be required by law 
to issue to every corporation that shall have complied with the 
prescribed regulations a certificate of such compliance in the form 
of a license; and there seems to be no good reason why such 
certificates should not be made primé facie evidence of compliance 
with the prescribed regulations, or why corporations should not be 
prohibited from engaging in interstate or international commerce 
until they shall have obtained such certificates. 

The power of Congress to enact such legislation would not be 
based upon the theory that the right to transact interstate and 





%4 See the Interstate Commerce Act of February 4, 1887, with its amendments, 
and the Act of February 14, 1903, establishing the Department of Commerce and 
Labor and providing for the appointment of a Commissioner of Corporations. 

35 See the Interstate Commerce Act of February 4, 1887, and its amendments. 
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international commerce through a corporate organization was de- 
rived from Congress or was conferred by national license, or upon 
the theory that Congress has power to regulate the organization, 
powers, or management of state corporations. It would be based 
upon the theory that a corporate organization is but a means of 
transacting commerce, and that under its power to regulate in- 
terstate and international commerce Congress can prohibit the 
transaction of such commerce by means of any corporate organi- 
zation which in its opinion is unsafe or otherwise prejudicial to 
the interstate commerce of the public. 

An attempt on the part of Congress to control or regulate state 
corporations by means of the imposition of prohibitory excise 
taxes should not be countenanced. It has been asserted that a 
legislature may use its taxing power not only as a means of raising 
revenue, but also as a means of securing by indirection results which 
the legislature could not constitutionally attain by direct legis- 
lation; and in support of this assertion reference has been made to 
the dictum of Chief Justice Marshall that “the power to tax in- 
volves the power to destroy.” ** This dictum, like other striking 
phrases of that great jurist, has sometimes been quoted without 
reference to its context and in support of doctrines which it does 
not justify. The statement that ‘the power to tax involves the 
power to destroy”’ was made in support of the conclusion that a 
state could mot tax the operations of an instrument of the national 
government and thus control its constitutional measures; but Chief 
Justice Marshall certainly did not mean to imply that the taxing 
power could constitutionally be used as a pretext for the accom- 
plishment of an unconstitutional object. That this was not his 
meaning is apparent from his statement in the same case that 
‘should Congress, under the pretext of executing its powers, pass 
laws for the accomplishment of objects not entrusted to the govern- 
ment, it would become the painful duty of this tribunal, should a 
case requiring such a decision come before it, to say that such an 
act was not the law of the land.”” Undoubtedly, the courts would 
not be justified in scrutinizing the reasonableness of a tax, or the 
wisdom or motive of Congress in imposing it; but if it should ap- 
pear plainly that a law nominally imposing a tax was not really a 





8 M’Culloch ». Maryland, 4 Wheat. (U. S.) 316, 431 (1819). 
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revenue measure, but in fact was an act of confiscation, or a mere 
pretext for the accomplishment of some purpose not warranted by 
the Constitution, the Supreme Court could not sustain such a law 
without abdicating its highest function and permitting the prac- 
tical nullification of the Constitution itself.*” 


Victor Moraweiz. 
New York Cirvy. 





87 See, however, the opinion of Mr. Justice White in McCray »v. United States, 
195 U.S. 27 (1903). In this case the Supreme Court refused to declare unconstitu- 
tional a tax on the manufacture of artificially colored oleomargarine, though the tax 
obviously was not a revenue measure, and held that the right to manufacture artifi- 
cially colored oleomargarine was not protected by the Constitution. The decision of 
the Supreme Court in Veazie v. Fenno, 8 Wall. (U. S.) 533 (1869) that the imposi- 
tion by Congress of a prohibitory tax upon state bank notes was constitutional may 
be sustained on the ground that Congress could absolutely prohibit the issue of 
such bank notes as a necessary incident to the creation of the national banking and 
currency system. 
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THE IMPEACHMENT OF THE FEDERAL 
JUDICIARY.* 


HE principles which govern impeachment in the United 
States have long been clouded in an atmosphere of mystery. 
This unsettled condition of the law has been due to a paucity of 
precedent resulting from the infrequency with which the remedy 
has been invoked, and to the anomalous scheme of trial whereby 
the Senate pronounces its findings of fact and conclusions of law 
through the same vote, thus making it impossible precisely to de- 
termine the moving consideration in the judgment of any given 
issue. 

It has been the general notion that impeachment is an engine 
too ponderous in action to be of practical value in the economy 
of government, and this notion has given rise to an unwarranted 
dread of starting its machinery in motion. But I think that the 
inertia of the impeaching power in this country may be largely 
attributable to the well-defined limitations which have been fixed 
upon the tenure of all civil officers of the United States, save the 
members of the judiciary, who hold their offices during good be- 
havior. In most cases of official delinquency it has been considered 
advisable to allow the tenure of executive officers to become deter- 
mined by expiration of time or through dismissal by the appointive 
power, rather than to resort to the more drastic process of impeach- 
ment. Moreover, the judges, with few exceptions, have so de- 
meaned themselves in the performance of their functions as to 
command the unqualified respect and confidence of the people. 
Thus there has been but little demand for the exercise of the power 
of impeachment and but little occasion for the study of its under- 
lying principles. 





* The author of this monograph, Mr. Wrisley Brown, Special Assistant to the 
Attorney General, conducted. the original investigation which resulted in the im- 
peachment of Judge Robert W. Archbald of the United States Commerce Court. 
Mr. Brown was also designated by resolution of the Managers on the part of the 
House of Representatives to assist in the trial of the case before the Senate. — Ep. 
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THe LEX PARLIAMENTARIA OF ENGLAND. 


The institution of impeachment is essentially a growth deep 
rooted in the ashes of the past. In common with all our agencies 
of government it bears the inevitable impress of tradition. It is 
an extraordinary remedy born of the parliamentary usage of Eng- 
land, and, without sacrificing law to history, we must trace the 
course of its general development in order clearly to comprehend its 
reason and philosophy. 

The criminal jurisdiction of Parliament had its origin in the 
general judicial power of the Aula Regia, which was established 
by William the Conqueror. This tribunal was originally composed 
of the king’s officers of state, including the barons of Parliament 
and justiciars learned in the law. During early Norman times 
this great tribunal administered the universal justice of the realm. 
But as the affairs of government and the transactions of men be- 
came more diverse and intricate the impracticability of so multi- 
farious a jurisdiction became sensible. In the reign of Edward 
the First began the disintegration of this catholic organization, 
which has been more generally known as the Curia Regis. The 
High Court of Chancery, the Court of the King’s Bench, the Court 
of the Exchequer, and the Court of Common Pleas, became separate 
and distinct judicial bodies. Although jurisdiction over criminal 
cases generally was vested in the Court of the King’s Bench, the 
barons reserved to Parliament the right of finally reviewing the 
judgments of all the other courts of judicature. Thus the Parlia- 
ment remained the high court of the realm in fact as well as in 
name. 

Upon the separation of Parliament into the House of Lords and 
the House of Commons residuary jurisdiction to review the deci- 
sions of other courts survived in the House of Lords, together with 
the sole power of adjudicating impeachments prosecuted by the 
Commons.! The practice of impeachment, in various irregular 





1 In Kilbourn v. Thompson, 103 U. S. 168, 183-184 (1880), referring to the power of 
the House of Commons to punish for contempts, Justice Miller said: “This goes back 
to the period when the bishops, the lords, and the knights and burgesses met in one 
body, and were, when so assembled, called the High Court of Parliament. They were 
not only called so, but the assembled Parliament exercised the highest functions of a 
court of judicature, representing in that respect the judicial authority of the king in 
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forms, began during the latter part of the reign of Edward the Third, 
but it was not-until the passage of the famous statute of 1 Henry IV, 
c. 14, that prosecutions of this character became governed by 
definite rules of procedure.” 

All the subjects of England were amenable to impeachment in 
the Parliament, irrespective of whether or not they held public 
office. Peers were impeachable for crime of any grade, but, while 
it is difficult to understand the reason for the distinction, com- 
moners could be impeached only for misdemeanors or offenses not 
punishable by death? Upon conviction, the House of Lords 
exercised authority to impose any penalty which it considered 
appropriate to the offense. During the primitive stages of the law, 
passion oftentimes prevailed over judgment in these proceedings, 
especially with respect to impeachments for treason against the 
crown in times of revolutionary stress, and many shocking atrocities 
were committed under the guise of parliamentary justice. 

In theory, the process of impeachment was usually directed 
against offenses of peculiar injury to the state. The ordinary 
courts were clothed with jurisdiction of sufficient latitude to try 
and punish all offenders for violation of the definitive laws, but 
such courts could not take cognizance of many offenses of a politi- 
cal nature, such as the official misconduct of public officers of rank. 
It was considered appropriate that high offenders against the state 
and men of great power and influence should be tried by the Lords, 
upon the accusation of the Commons, who composed the grand 
inquest of the nation. Thus the abuse of official trust in its many 
and varied ramifications was the cardinal vice which formed the 





his Court of Parliament. While this body enacted laws, it also rendered judgments in 
matters of private right, which, when approved by the king, were recognized as valid. 
Upon the separation of the Lords and Commons into two separate bodies, holding 
their sessions in different chambers, and hence called the House of Lords and the House 
of Commons, the judicial function of reviewing by appeal the decisions of the courts 
of Westminster Hall passed to the House of Lords, where it has been exercised without 
dispute ever since. To the Commons was left the power of impeachment, and, perhaps, 
others of a judicial character, and jointly they exercised, until a very recent period, 
the power of passing bills of attainder for treason and other high crimes which are in 
their nature punishment for crime declared judicially by the High Court of Parliament 
of the Kingdom of England.” 

2 Stephen, History of the Criminal Law of England, 156; 1 Anson, Law and Cus- 
tom of the Constitution, 351. 

8 Wooddesson’s Lectures on the Law of England, Lecture XL, 358. 
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pretext, if not the motive, of most of the well-considered im- 
peachment trials. 

Under the lex parliamentaria the commission of crime in contra- 
vention of the constituted laws, either written or unwritten, was 
not essential to impeachability.* And, in the very nature of things, 
it was imperative that this should be the rule and practice of the 
High Court of Parliament. The internal evils which undermine the 
polity of a state are too insidious to predetermine; the nefarious 
workings of political craft are too elusive to classify in advance 
of their overt manifestation. Indeed, the wisdom of the ages 
multiplied by eternity would not suffice to devise a system 
of positive laws that would adequately anticipate the ingenuities 
of selfish ambition and the machinations of avarice and greed 
and graft in the administration of the affairs of government. 
Impeachment was, therefore, an effective remedy which, together 
with penal acts against particular offenders, was relied upon by 
the English people to protect the kingdom against the infidelity 
and accroachments of its ministers through the recurring vicissi- 
tudes of turbulent centuries. And during the memorable epoch 
preluding the dawn of American independence this especial method 
of prosecution, though seldom put into application, was still in 
the flower of its usefulness. 


PROVISIONS OF THE FEDERAL CONSTITUTION RELATING TO 
IMPEACHMENT. 


When the constitutional convention of the American colonies 
assembled to formulate the organic law of the new republic, im- 





4 “Such kind of misdeeds, however, as peculiarly injure the commonwealth by the 
abuse of high offices of trust, are the most proper, and have been the most usual 
grounds for this kind of prosecution. Thus, if a lord chancellor be guilty of bribery, 
or of acting grossly contrary to the duty of his office, if the judges mislead their sov- 
ereign by unconstitutional opinions, if any other magistrate attempt to subvert the 
fundamental laws, or introduce arbitrary power, these have been deemed cases adapted 
to parliamentary inquiry and decision. So, where a lord chancellor has been thought 
to have put the seal to an ignominious treaty, a lord admiral to neglect the safeguard 
of the sea, an ambassador to betray his trust, a privy counsellor to propound or sup- 
port pernicious and dishonourable measures, or a confidential adviser of his sovereign 
to obtain exorbitant grants or incompatible employments, these imputations have 
properly occasioned impeachments; because it is apparent how little the ordinary 
tribunals are calculated to take cognisance of such offences, or to investigate and re- 
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peachment was an institution which had been tried and seasoned in 
the ebb and flow of time. The great collection of harmonized 
political principles born of the deliberations of that convention 
was a mosaic of compromises. It contained radical departures 
from the scheme of government prevailing in the mother country, 
but its creative experiments were few. Some of its provisions per- 
tinent to impeachment were declaratory, or adaptive, of existing 
law. Others expressed genuine political innovation which has 
‘ been widely misunderstood. I proceed to group and consider these 
provisions in their logical sequence and proportion. 
Section 2 of Article I provides that: 


“The House of Representatives shall choose their speaker and other 
officers; and shall have the sole power of impeachment.” 


Section 3 of Article I provides that: 


>* 





“The Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the United States is tried, the Chief Justice shall 
preside: And no person shall be convicted without the concurrence of 
two thirds of the members present.” 


This division of authority was fashioned after the English prac- 
tice. It requires that the proceeding shall be instituted by the direct 
representatives of the people, and decision of the cause shall be 
made by the senators representing the sovereignty of the states. 
The judgment of the Senate is final, but it can only take cognizance 
of offenses which are presented by the House of Representatives. 
The provision that the Chief Justice shall preside over the trial of 
the President on an impeachment is a device for avoiding the 
prejudicial effect of a conflict of interest on the part of the Vice- 
President, or President pro tempore of the Senate. It is exceedingly 
doubtful whether the Chief Justice is entitled to cast a deciding 
vote when so presiding. The purpose of the arrangement would 
seem to negative the existence of such a right. 

The vote of the majority was sufficient to convict on an impeach- 





form the general polity of the state.” Wooddesson’s Lectures on the Law of England, 
Lecture XL, 358-3509. 

The English impeachment cases are well collected in 4 Hatsell’s Precedents of 
Proceedings in the House of Commons, 56 e¢ seq. 
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ment in the House of Lords. But, although ours is essentially a 
government by majorities, it was thought wise to break the force 
of faction in the exercise of the impeaching power. Hence it was 
provided that a concurrence of at least two-thirds of the senators 
present should be requisite to conviction. This provision imposes 
a heavy burden upon the prosecution of an impeachment, but 
experience has vindicated it as a wise restraint in times of popular 
excitement and tense partisan strife. 
Section 4 of Article II provides that: 


“The President, Vice-President and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction 
of, treason, bribery, or other high crimes and misdemeanors.” 


This section has been the subject of much controversy. The 
framers of the Constitution, guided by memories of the oppres- 
sions practiced in the past and informed by a strange prescience of 
the exigencies of the future, limited the application of impeach- 
ments to civil officers of the United States. It needs but little re- 
flection to bring one to a realization of the wisdom of this limitation. 
Provision was made in section 5 of Article I for the expulsion of 
members of the Senate and House of Representatives by a vote 
of two-thirds of their colleagues present in these respective bodies. 
By section 8 of Article I the Congress was granted power to make 
rules for the government and regulation of the land and naval 
forces, and in pursuance thereof statutes have been enacted pro- 
viding for the punishment and dismissal of officers of the army 
and navy upon the sentence of courts-martial. But the punish- 
ment of private citizens for violation of the penal laws was con- 
fided wholly to the courts of judicature. 

It has been earnestly contended by a highly respected school of 
legal thought that only indictable offenses are within the contem- 
plation of this provision for impeachment.’ Again, it has been as- 
serted by eminent lawyers in the conduct of various impeachment 
trials that, while indictability may not be the true criterion of im- 
peachability, impeachment under our Constitution presupposes the 
commission of an offense in contravention of statute or against the 





5 Probably the best statement of this doctrine is contained in 15 Am. L. Reg. 257. 
See also minority report of House Judiciary Committee, on the first attempt to im- 
peach President Johnson. (House Report No. 7, 40th Cong., rst Ses., p. 105.) 
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precepts of the common law.’ Neither of these doctrines is tenable 
upon principle or upon authority. 

The phrase “treason, bribery, or other high crimes and mis- 
demeanors” was taken bodily from the nomenclature of the lex 
parliamentaria of England, where it had acquired a well understood 
and generally accepted meaning. It is, then, in the nature of a term 
of art, and by all the recognized canons of construction we must 
look to its source for light in its interpretation.’ By the immemorial 
usage of Parliament many offenses were impeachable which were 
not indictable or punishable as crimes at common law. Surely 
the fathers would not have adopted such a latitudinarian phrase 
had they intended to narrow its purview and the accustomed range 
of its application. With the exception of collateral reference to the 
crime of treason, the Constitution enumerates, but does not define, 
impeachable offenses. It does not descend to particulars. The re- 
moval clause was made designedly indefinite, and it must needs be 
construed as indefinite if it is to serve the purpose of its being.* By 
section 3 of Article III the offense of treason was modified by specific 
definition and its incidents were materially restricted. The offense 
of bribery had substantially the same characteristics in both the 
common and the parliamentary law of England, so that it is not 
difficult to fasten upon the precise sense in which it is here used. 
It will be noted that these are offenses primarily and peculiarly 
against the state, as contradistinguished from offenses against the 
individual. The phrase “high crimes and misdemeanors” was an 
expression of denotation which had long been a part of the termi- 





6 This theory is well presented in 16 Am. L. Rev. 798. 

7 See United States v. Jones, 3 Wash. C. C. R. 209, 215 (1813); Ex parte Hall, 1 
Pick. (Mass.) 261, 262 (1822). 

8 In the constitutional convention the word “maladministration” was proposed by 
Colonel Mason, but it was objected to by Mr. Madison as too vague, and the words 
“high crimes and misdemeanors” were inserted instead. (See 3 Madison’s State 
Papers, p. 1528.) However, on June 17, 1789, when speaking in the House of 
Representatives with respect to the propriety of giving to the President the right 
to remove public officers, Mr. Madison said: “The danger, then, consists merely 
in this: The President can displace from office a man whose merits require that 
he should be continued in it. What will be the motives which the President 
can feel for such abuse of his power and the restraints that operate to prevent it? 
In the first place, he will be impeachable by this House before the Senate for such 
an act of maladministration; for I contend that the wanton removal of meritorious 
officers would subject him to impeachment and removal from his own high trust.” 
1 Debates and Proceedings of Congress, 497. 
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nology of the lex parliamentaria, but it was wholly unknown to the 
municipal law.’ It is not susceptible of precise definition. Re- 
' duced to its lowest terms, it’ must still be a generalization as 
broad as the mischief against which the process of impeach- 
ment guards. Therefore, its scope may best be illustrated by 
analogies. 

Fraud is a term which has a well-understood signification in 
equity jurisprudence. It is characterized by an adaptable elasticity 
which reaches the multitudinous and diverse manifestations of 
chicanery that the law is unable to define adequately. Certain 
general principles control, but each case must stand upon its own 
bottom. The application of these principles to single instances 
must, to a large extent, be determined by the wise discretion 
and trained conscience of the chancellor. So must the discre- 
tion and conscience of the Senate determine the issues of an 
impeachment. 

Again, the Articles of War, which have been given the vitality 
of law in the army and the navy by virtue of statutory adoption, 
provide that conduct unbecoming an officer and a gentleman shall 
constitute ground for dismissal from the service.’° It would be 
obviously impossible to devise any set rules or standard of conduct 
sufficiently comprehensive to prescribe the constituent elements 
of such an offense. 

The same insurmountable difficulty must be confronted in any 
legislative attempt to predetermine and define contempts. Such 
offenses are breaches of privilege which usually hinge upon cir- 
cumstance, and from their very nature they wil! not admit of pre- 
cise definition. Yet it has been held by the Supreme Court that 
the House of Representatives and the Senate are clothed with power 
to punish for.contempts in appropriate cases." 

To determine whether or not an act or a course of conduct is 





® In a note to 4 Bl. Comm. 5, Christian says: “The word ‘crime’ has no technical 
meaning in the law of England. It seems, when it has a reference to positive law, 
to comprehend those acts which subject the offender to punishment. When the 
words ‘high crimes and misdemeanors’ are used in prosecutions by impeachment, 
the words ‘high crimes’ have no definite signification, but are used merely to give 
greater solemnity to the charge. When the word ‘crime’ is used with a reference to 
moral law, it implies every deviation from moral rectitude.” 

10 U. S. Rev. Stat., sec. 1342, art. 61. 

1 Anderson ». Dunn, 6 Wheat. (U. S.) 204, 230 (1821). 
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sufficient in law to support an impeachment, resort must be had 
to the eternal principles of right, applied to public propriety and 
civic morality. The offense must be prejudicial to the public in- 
terest and it must flow from a wilful intent or a reckless disregard 
of duty to justify the invocation of the remedy. It must act directly 
or by reflected influence react upon the welfare of the state. It 
may constitute an intentional violation of positive law, or it may be 
an official dereliction of commission or omission, a serious breach 
of moral obligation, or other gross impropriety of personal conduct 
which, in its natural consequences, tends to bring an office into 
contempt and disrepute.” 

While the offense must be committed during incumbency in 
office, it need not necessarily be committed under color of office." 
An act or a course of misbehavior which renders scandalous the 





2 “ Although an impeachment may involve an inquiry whether a crime against any 
positive law has been committed, yet it is not necessarily a trial for crime; nor is there 
any necessity, in the case of crimes committed by public officers, for the institution of 
any special proceeding for the infliction of the punishment prescribed by the laws, since 
they, like all other persons, are amenable to the ordinary jurisdiction of the courts of 
justice in respect of offences against positive law. The purposes of an impeachment 
lie wholly beyond the penalties of the statute or the customary law. The object of 
the proceeding is to ascertain whether cause exists for removing a public officer from 
office. Such a cause may be found in the fact that, either in the discharge of his office, 
or aside from its functions, he has violated a law, or committed what is technically 
denominated a crime. But a cause for removal from office may exist where no offence 
against positive law has been committed, as where the individual has, from immorality, 
or imbecility, or maladministration, become unfit to exercise the office. The rules 
by which an impeachment is to be determined are therefore peculiar, and are not fully 
embraced by those principles or provisions of law which courts of ordinary jurisdiction 
are required to administer.” 1 Curtis, Constitutional History of the United States, 
481-482. See also 1 Tucker on the Constitution, 419; Cooley, Principles of Con- 
stitutional Law, 178; Foster on the Constitution, 581 e¢ seg.; 1 Story on the 
Constitution, 5 ed., §§ 796-799; 2 Watson on the Constitution, 1034; Pomeroy, 
Constitutional Law, 9 ed., 600 ef seg.; Cushing’s Law and Practice of Legislative 
Assemblies, 980 e¢ seg.; Rawle on the Constitution, p. 209 ef seg.; 15 Am. & Eng. 
Encyc. of Law, 2 ed., 1066-1068; 15 Am. L. Reg. 641, 646. 

18 “Tt is, of course, primarily directed against official misconduct. Any gross mal- 
versation in office, whether or not it is a punishable offense at law, may be made the 
ground of an impeachment. But the power of impeachment is not restricted to politi- 
cal crimes alone. The Constitution provides that the party convicted upon impeach- 
ment shall still remain liable to trial and punishment according to law. From this it 
is to be inferred that the commission of any crime which is of a grave nature, though 
it may have nothing to do with the person’s official position, except that it shows a 
character or motives inconsistent with the due administration of his office, would ren- 
der him liable to impeachment.” Black, Constitutional Law, 3 ed., 138. 
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personal life of a public officer shakes the confidence of the peo- 
ple in his administration of the public affairs, and thus impairs 
his official usefulness, although it may not directly affect his official 
integrity or otherwise incapacitate him properly to perform his 
ascribed functions. Such an offense, therefore, may be charac- 
terized as a high crime or misdemeanor, although it may not fall 
within the prohibitory letter of any penal statute. Furthermore, an 
act which is not intrinsically wrong may constitute an impeachable 
offense solely because it is committed by a public officer. The 
official station of the offender may also, to some extent, affect the 
impeachability of his offense. For example, a judge must be held 
to a more strict accountability for his conduct than should be re- 
quired of a marshal of his court, and this discrimination in official 
responsibility permeates through all the gradations of official rank 
and authority. 

Thus it requires a wide sweep of discretion to deal justly and 
effectively with political transgressions, and it well accords with the 
genius of American institutions that such discretion should be re- 
posed in the august body of the Senate. 

Section 1 of Article III provides that: 


“The judicial power of the United States shall be vested in one supreme 
court, and in such inferior courts as the Congress may from time to time 
ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior, and shall, at stated 
times, receive for their services, a compensation which shall not be 
diminished during their continuance in office.’ 


By the plain terms of the first clause of this section the judicial 
power of the United States, and all of it, was granted to courts of 
judicature. They were clothed, exclusively, with both civil and 
criminal jurisdiction in the adjudication of legal controversies, 
and, by the application of a familiar maxim, we must conclude that 
only such tribunals as were described were intended to perform the 
judicial function. This underlying fact is highly important to a 





14 In Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304, 328, 330 (1816), Chief 
Justice Marshall, referring to this section, said : “Let this article be carefully 
weighed and considered. The language of the article throughout is manifestly de- 
signed to be mandatory upon the legislature. Its obligatory force is so imperative, 
that congress could not, without a violation of its duty, have refused to carry it 
into operation. The judicial power of the United States shall be vested (not may be 
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correct understanding of the springs and sources of the impeaching 
power under our Constitution, and the failure to recognize it has 
bred endless error. 

The second clause contains an assurance of stability in the tenure 
and emolument of judicial office. This provision is also a deriva- 
tive of the English law. In the early times the judges held their 
offices at the pleasure of the king. Such a precarious title was 
found to be ill suited to the judiciary, and the Parliament, at a 
rather modern date, divested the crown of its authority in this 
respect and granted the judges a conditional tenure to have and 
to hold during good behavior. This contrivance was intended to 
preclude the dismissal of worthy incumbents of the judicial office 
without cause, and at the same time reserve to the Parliament the 
power of removing those who should prove to be unfit for judicial 
office by breach of the condition of their tenure. For a consider- 
able period of time thereafter impeachment was the only process 
whereby to oust judges who ill behaved. Then, during the early 
part of the eighteenth century, Parliament initiated the practice 
of removing unfit judges from office by simple address, without 
trial, so that at the time of the adoption of our Constitution both 
remedies were available. 

The tenure of all civil officers of the United States, with the ex- 
ception of the judges, may be automatically determined by the 
efflux of time, or through the action of the electorate or the ap- 
pointive power. But the exercise of the impeaching power is the 
only available means, save death or resignation, whereby the 
tenure of the judges may be terminated. 

It is an elementary rule of construction that every provision of a 
written instrument, whether it be a will or a contract or a statute 
or a constitution, should be given full force and effect if it is possible 
so todo.” It follows that the provision granting the judges tenure 





vested) in one supreme court, and in such inferior courts as congress may, from 
time to time, ordain and establish. . . . 

“Tf, then, it is a duty of congress to vest the judicial power of the United 
States, it is a duty to vest the whole judicial power. The language, if imperative 
as to one part, is imperative as to all.” 

See also, United States v. Klein, 13 Wall. (U. S.) 128, 147 (1871) ; State v. 
Sullivan, 50 Fed. 593, 599 (1892); Kentucky & I. Bridge Co. v. Louisville & 
N. R. Co., 37 Fed. 567, 612 (1889). 

%8 Southerland on Statutory Construction, 284-285, 317-321, 412. 
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to hold during good behavior must be read in pari materia with the 
provision that they shall be removed from office upon impeachment 
for, and conviction of, treason, bribery, and other high crimes and 
misdemeanors. The judicial-tenure clause amplifies the removal 
clause, which proximately precedes it in the Constitution. Each 
borrows cogency and light from the other. 

It was the policy of our organic law that the judiciary should be 
reasonably independent in the administration of justice. But it was 
intended that this independence should be an honest independence 
in the legitimate use of the judicial power. The fathers did not 
desire to grant the judges a non-forfeitable life tenure, thereby 
placing the judiciary wholly beyond the sovereign power of the 
people. Such an indefeasible tenure, with irrevocable authority, 
would be highly incompatible with a representative form of govern- 
ment. Therefore, following the English custom, it was provided 
that the judges should hold their offices during good behavior. 

This provision is two-edged; it is both protective and admonitive. 
So long as the behavior of a judge is good, within the meaning 
of the Constitution, his tenure is impregnable.’ This behavior 
which is enjoined by the Constitution must be understood to be 
a relative behavior, although it is governed by immutable laws 
of right and wrong, to which judicial action should conform. 
The spirit of the decalogue of judicial conduct does not change, 
but it must be applied to conditions that change with the de- 
velopment of our civilization. Accordingly, the constitutional pro- 
vision relating to judicial tenure should be construed with reference 
to the public morality of the time being, and its sense may vary 
and does vary with the varying ethical standards of successive 
generations. 

Misbehavior is the antithesis of good behavior. Therefore, it is 
a breach of the condition subsequent upon which the judicial tenure 
rests. When a judge exercises the power and appropriates the 





16 In the 78th Article of the Federalist, Hamilton alluded to this provision as fol- 
lows: ‘The standard of good behavior for the continuance in office of the judicial 
magistracy is certainly one of the most valuable of the modern improvements in the 
practice of government. In a monarchy it is.an excellent barrier to the despotism of 
the prince; in a republic it is a no less excellent barrier to the encroachments and op- 
pressions of the representative body. And it is the best expedient which can be devised 
in any government to secure a steady, upright, and impartial administration of the 
laws.” 
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emoluments of an office which he has thus vitiated, he defies the 
supreme law of the land. If he cannot be ousted until his conduct 
comes squarely within the teeth of the criminal laws, the con- 
stitutional provision fixing judicial tenure is little more than an 
idle play upon words. The proposition implies a monstrous 
vacuum in the polity of the nation. A right without a remedy is 
an anomaly which is violently abhorrent to our system of juris- 
prudence. Judicial office is essentially a public trust, and the right 
of the people to revoke this trust is fundamental. The process 
of impeachment must be their corresponding remedy.” 
Section 2 of Article III provides that: 


“The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the State where the said crimes 
shall have been committed; but when not committed within any State, 
the trial shall be at such place or places as the Congress may by law 
have directed.” 


It has been the contention of learned advocates that this pro- 
vision presupposes that impeachable offenses are offenses against 
the criminal laws. But the courts have repeatedly held that 
there is no common law of the United States, and if this conten- 
tion were sound it would follow that the process of impeachment 
can only lie against acts:which have been denounced as crimes by 
federal statute. The fallacy of the position becomes apparent 
when we consider that the statute books were silent with respect 
to crimes for a considerable length of time after the organic law 
became operative, and if statutory enactment were the test the 
impeaching power would have been locked in absolute abeyance 
during that period. Such a result would certainly not fall within 





17 * A civil officer may so behave himself in public as to bring disgrace upon himself 
and shame upon his country, and he may continue to do this until his name would 
become a national stench, and yet he would not be subject to indictment by any law 
of the United States, but he certainly could be impeached. What will those who ad- 
vocate the doctrine that impeachment will not lie except for an offense punishable by 
statute, do with the constitutional provision relative to judges which says, ‘Judges, 
both of the supreme and inferior courts, shall hold their offices during good behavior’ ? 
This means that as long as they behave themselves their tenure of office is fixed, 
and they cannot be disturbed. But suppose they cease to behave themselves? When 
the Constitution says, ‘A judge shall hold his office during good behavior,’ it means 
that he shall not hold it when it ceases to be good.” 2 Watson on the Constitution, 
1036. See also Foster on the Constitution, 586; 1 Tucker on the Constitution, 418, 419; 
The Federalist, Art. 79. 
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the fair intendment of the Constitution. It seems, rather, that this 
provision serves more sharply to differentiate the offenses to which 
impeachment is appropriate from offenses against the criminal 
laws. 

Section 3 of Article I further provides that: 


“Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office 
of honor, trust or profit under the United States: but the party convicted 
shall nevertheless be liable and subject to indictment, trial, judgment 
and punishment, according to law.” 


This section very materially changed what may be called the 
dynamics of impeachment. We have seen that from time imme- 
morial Parliament has possessed judicial power, and sometimes 
wielded it all too freely, to deprive the subjects of England of their 
property, their liberty, and even their lives. But, by plenary grant, 
the wisdom of our fathers entrusted the judicial power of the 
United States to bodies judicial. The basic scheme of coérdination 
tends strongly to negative the existence of an intent to clothe an 
essentially political body with an overlapping criminal jurisdiction. 
And, when properly construed, the constitutional provisions bear- 
ing on impeachments raise no conflicting implication. 

In a true republic no man can be born with a right to public 
office. Under such a system of government, office, whether elective 
or appointive, is in its essence a political privilege. The grant of 
this privilege flows from the political power of the people, and so, 
ultimately, must it be taken away by the exercise of the political 
power resident in the people. 

Let us mark the contrast by reasoning from ihe concrete. When 
the President nominates a candidate for a federal judgeship he 
exercises the political power. When the Senate confirms the nomin- 
ation it exercises the political power. When the House of Repre- 
sentatives impeaches a judge who has thus acquired his commission 
the political power is again brought into play. Upon conviction 
of the impeachment, the respondent is removed from office. Per- 
haps he may be perpetually disqualified to hold any office of honor, 
trust, or profit under the United States. But here the province of 
the political power, operating through the medium of impeachment, 
ceases. Its function has been performed and its force is spent. It 
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has worked a deprivation of political privilege and political capacity, 
but it has not and could not have taken away a civil right. 
Divested of his authority for wholly political reasons, the respon- 
dent is still subject to condign punishment in the courts of ordinary 
jurisdiction for the commission of crime against the laws of general 
application. Thus an impeachment in this country, though judicial 
in external form and ceremony, is political in spirit. It is directed 
against a political offense. It culminates in a political judgment. 
It imposes a political forfeiture. In every sense, save that of ad- 
ministration, it is a political remedy, for the suppression of a politi- 
cal evil, with wholly political consequences. 

This results in no confusion of the political and the judicial 
powers. The line of demarcation is clearly discernible, even 
through the labyrinth of formal non-essentials under which ingen- 
ious counsel in various cases have sought to bury it. The judgment 
of the High Court of Parliament upon conviction of an impeach- 
ment automatically works a forfeiture of political capacity; but 
this is simply an effect of the judgment, which is to be distin- 
guished from the judgment itself. So, under our system of laws, 
loss of political capacity is an effect of the sentence pronounced 
by the courts of criminal jurisdiction upon a conviction of felony. 
Such judgments are inherently judicial in their nature. The judg- 
ment of the Senate on an impeachment, however, must be addressed 
directly and solely to the political privilege and the political ca- 
pacity of those who, of their own volition, have submitted to its 
jurisdiction by the acceptance of public office. In no proper sense is 
such a judgment a sanction of retributive justice. It is remedial, 
but not vindictive. The safeguard of the state is its principal 
object, and the punishment of the individual is left exclusively 
to the courts of judicature. It is a disciplinary rather than a 
penal measure. 

Section 2 of Article II provides that : 


“The President ... shall have power to grant reprieves and 
pardons for offences against the United States, except in cases of 
impeachment.” 


Under the lex parliamentaria a pardon from the King was not 
pleadable in bar to an impeachment, nor could it affect the conse- 
quence of attainder flowing from conviction upon an impeachment. 
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However, the King could, by the exercise of the pardoning power, 
suspend or remit the execution of a criminal sentence imposed by 
the Lords in the adjudication of an impeachment."® 

Inasmuch as the Senate was not vested with power to impose a 
criminal sentence, this exception of impeachment from the pardon- 
ing power made no substantial modification of the law which had 
theretofore prevailed in England. It is obvious that if the Presi- 
dent could grant pardons in cases of impeachment, he might, under 
conceivable conditions, restore to office those who had been de- 
posed by the judgment of the Senate upon conviction of impeach- 
ment. The plan and purpose of the remedy would thus be 
utterly defeated. 


THe AMERICAN CASES. 


There have been nine impeachments under the federal Constitu- 
tion, and of these six have been aimed at the judiciary. The 
impeachments which did not apply to the judges, while historically 
interesting, throw but faint light upon the subject here presented, 
and for this reason I have confined their treatment to a brief 
statement in the appended notes.” 





18 y Stephen, History of the Criminal Law of England, 146; Wooddesson’s Lectures 
on the Law of England, Lecture XL, 367. 

19 William Blount, United States senator from Tennessee, was impeached in 1797 
on five articles, charging conspiracy to promote within the jurisdiction of the United 
States a hostile military expedition against the dominions of Spain in the Floridas 
and Louisiana for the purpose of conquering such territory for Great Britain, with 
which Spain was then at war; conspiracy to incite certain Indian tribes to commence 
hostilities against the subjects of Spain, in violation of treaty provisions; conspiracy 
to alienate the confidence of such Indians from the official agent of the United States 
appointed to reside among them; conspiracy to seduce the official interpreter of the 
United States appointed to reside among said tribes from the duty of his commission; 
and conspiracy to foment disaffection among certain Indian tribes toward the United 
States. Respondent was expelled by the Senate shortly after his impeachment by the 
House of Representatives. He filed two pleas to the jurisdiction, first, on the ground 
that a senator of the United States is not a civil officer of the United States subject to 
impeachment, and, second, that by expulsion he had ceased to be a senator. The Senate 
sustained the first plea and dismissed the impeachment for want of jurisdiction. 
(3 Hinds’ Precedents of the House of Representatives, 644.) 

Andrew Johnson, President of the United States, was impeached in 1868 on eleven 
articles charging the removal of E. M. Stanton, Secretary of War, in violation of a 
statute known as the Tenure of Office Act; attempting to induce a general officer 
of the army to violate the provisions of this statute; and attempting to bring 
into contempt the Congress of the United States by making inflammatory and 
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The first impeachment of a federal judge, and the first impeach- 
ment which was successful, was that of John Pickering, Judge of 
the United States District Court for the District of New Hampshire. 
In 1803 the House of Representatives impeached Judge Pickering on 
four articles. The first three articles charged that the respondent 
had acted in wilful contravention of a statute of the United States 
in the course of a suit brought by the government to condemn a 
ship and its cargo under the custom laws. It was specifically 
alleged that he wrongfully delivered this ship to the claimant 
after its attachment without requiring the prescribed bond of 
indemnity; that he wrongfully refused to hear the testimony 
which was offered in behalf of the government; and that he 
wrongfully refused to grant an appeal to the government from his 
arbitrary decree in final adjudication of the cause. The fourth 
article charged that upon a certain occasion the respondent had 
attempted to perform his judicial duties upon the bench in a state 
of total intoxication, and that upon such occasion he had publicly 
used the name of the Supreme Being in a profane and indecent 
manner. No answer was filed by the respondent, and he made no 
appearance either in person or by attorney. In pursuance of pe- 
tition, however, Judge Pickering’s son was allowed to adduce evi- 
dence tending to show that his father was mentally irresponsible. 
It appeared from the proof that if insanity existed to any extent, 
which was doubtful, it was due to habitual intemperance. The 
Senate convicted the respondent on each of the articles, and he 





highly abusive speeches. The respondent was acquitted by a margin of one vote on 
the second, third, and eleventh articles, whereupon the Senate adjourned sine die 
without voting upon the remaining articles, and the Chief Justice, who presided at 
the trial, directed that a verdict of acquittal be entered of record with respect to them. 
(3 Hinds’ Precedents of the House of Representatives, 844.) 

William W. Belknap was impeached in 1876 on five articles charging the acceptance 
of a portion of the profits of an army post tradership from a post trader whom he had 
appointed. A short while before the House impeached him, Secretary Belknap 
resigned and his resignation was accepted by the President. He pleaded to the juris- 
diction of the Senate on the ground that he was not a civil officer of the United States 
at the time of his impeachment. The plea was overruled bya majority of less than two- 
thirds of the senators voting and the trial proceeded in due course. The respondent 
was acquitted by virtue of the votes of senators who had voted in favor of the plea 
to the jurisdiction. The case is supposed to have established the proposition that a 
private citizen cannot be impeached for offenses committed during previous tenure of 
public office, although he has admittedly resigned to escape impeachment. (3 Hinds’ 
Precedents of the House of Representatives, 902.) 
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was removed from office, but the judgment did not impose a dis- 
qualification to hold any office of honor, trust, or profit under the 
United States.” 

On March 12, 1804, the same day that Judge Pickering was 
convicted, Samuel Chase, Associate Justice of the Supreme Court 
of the United States, was impeached on eight articles, charging 
certain misconduct to the prejudice of impartial justice in the course 
of a trial on an indictment for breach of the sedition laws; mis- 
conduct in improperly inducing or coercing a grand jury to return 
an indictment against an editor of a newspaper for alleged breach 
of the sedition laws, and misconduct in addressing an inflammatory 
political harangue to a grand jury. An elaborate defense was made 
by the respondent. The trial resulted in a failure of the impeach- 
ment from want of a concurrence of two-thirds of the senators 
present, although a majority of the votes were cast for conviction 
on several of the articles.” 

James H. Peck, Judge of the United States District Court for 
the District of Missouri, was impeached in 1830 on one general 
article, containing eighteen specifications, charging abuse of official 
power and arbitrary conduct in severely punishing for contempt 
of court an attorney who had published a criticism of one of the 
respondent’s decisions. In his answer the respondent averred 
that he was legally clothed with the authority which he had exer- 
cised, or that he was justified in assuming that he had such au- 
thority, and denied the existence of malicious motive. The trial 
resulted in a majority of votes against the impeachment.” 

In 1862, when the spasm of the times threatened the perpetuity 
of the Union, the House of Representatives impeached West H. 
Humphries, Judge of the United States District Court for the Dis- 
trict of Tennessee. Seven articles were adopted, charging the mak- 
ing of a public speech inciting revolt and rebellion against the 
United States; support and advocacy of the ordinance of secession; 
aiding and abetting an armed rebellion against the United States; 
conspiring to oppose the authority of the United States by force 
and arms; refusing to perform the functions of his office; and wrong- 
fully causing arrests and confiscations as a judge of the Confederate 





20 3 Hinds’ Precedents of the House of Representatives, 681. 
21 3 Hinds’ Precedents of the House of Representatives, 711. 
2 3 Hinds’ Precedents of the House of Representatives, 772. 
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States. The respondent filed no answer to these articles and made 
no-appearance. The trial proceeded in his absence, and he was 
convicted on all the charges, with the exception of the second 
specification of the sixth article, which alleged wrongful confisca- 
tion of property of citizens of the United States to the use of the 
Confederacy. By the judgment of the Senate, upon a unanimous 
vote, the respondent. was removed from office and branded with 
perpetual disqualification to hold any office of honor, trust, or profit 
under the United States.” 

The next impeachment affecting the judiciary was that of Charles 
Swayne, Judge of the United States District Court for the District 
of Florida. In 1904, this judge was impeached on twelve articles, 
charging that he had rendered false claims against the government 
of the United States in his expense accounts; that he had ap- 
propriated to his own use, without making compensation therefor, 
a certain railroad car belonging to a defunct railroad company 
then in the hands of a receiver appointed by the respondent; 
that he had resided outside of his judicial district in violation of 
statute; and that he had maliciously adjudged certain parties to be 
in contempt of his court and had imposed excessive punishments 
upon them. The respondent defended, and the trial resulted in a 
majority of votes against conviction.” 

In 1912 the House of Representatives impeached Robert W. 
Archbald, United States Circuit Judge, designated a member of 
the Commerce Court. This case presents the only satisfactory 
test of the remedy of impeachment as applied to the judiciary, 
and for that reason it requires a somewhat particular review of 
its most salient features. There were thirteen articles exhibited 
against Judge Archbald. The first six articles, with the exception 
of article four, charged the respondent with the use of his official 
power and influence to secure business favors and concessions, in 
transactions relating to coal properties, from railroad companies 
and their subsidiaries having litigation before the Commerce Court. 
Article four charged secret correspondence between the respondent 
and counsel for a railroad company regarding the merits of a case 
then pending before the Commerce Court. Articles seven to twelve, 
inclusive, charged misconduct as a United States district judge, 





% 3 Hinds’ Precedents of the House of Representatives, 805. 
% 3 Hinds’ Precedents of the House of Representatives, 948. 
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which office the respondent held immediately prior to his appoint- 
ment as circuit judge. These charges related to the alleged use of 
his official influence to secure credit and other favors from parties 
having litigation in the court over which he presided; the accept- 
ance of a purse from certain members of the bar of his court; a 
trip abroad at the expense of a magnate of large corporate inter- 
ests; and the designation of a general railroad attorney to be jury 
commissioner. Article thirteen was in the nature of a blanket count, 
charging a general course of misconduct which embodied all the 
various acts alleged in the other articles.” 

The answer interposed by the respondent consisted of demurrers 
to all the articles, which were coupled with a plea in the nature of a 
special traverse to each of the articles with the exception of the sixth 
and the thirteenth. The pleas and the answer admitted most of 
the primary facts alleged, but denied the existence of wrongful 
intent. The replication filed by the managers on the part of the 
House of Representatives reiterated the sufficiency of the articles 
in law and in fact.” 

Counsel for the respondent challenged the jurisdiction of the 
Senate to consider the offenses alleged in articles seven to twelve, 
inclusive, on the ground that they were committed, if at all, prior 
to his appointment as circuit judge. It was also argued at great 
length that the acts charged in the articles, and established ed the 
evidence, did not constitute impeachable offenses. 

The respondent was ably defended, but the trial resulted in his 
conviction by an overwhelming vote on the first, third, fourth, fifth, 
and thirteenth articles.22 By the judgment of the Senate he was 
removed from office and disqualified to hold any office of honor, 
trust, or profit under the United States. For the first time in any 
impeachment case under the federal Constitution this perpetual 
disqualification was imposed by a vote of less than two-thirds of 
the senators present. 

It seems fair to conclude from the vote on the thirteenth article 
that judges are impeachable for a general course of misbehavior 
embracing a series of acts that are subversive of judicial probity 





% 48 Congressional Record, 9051. 
2% 48 Congressional Record, 9795. 
27 48 Congressional Record, 9983. 
28 49 Congressional Record, 1439. 
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or propriety chiefly because of the persistency with which they are 
committed. This is not to be understood as a holding that many 
legal naughts may, collectively, become a legal unit, but, rather, 
that a continuation of transactions which are not seriously irregular 
when standing alone may become component elements of a system 
of misconduct sufficient to support an impeachment. 

All the articles charging offenses which were committed while 
the respondent held the office of United States District Judge failed 
of conviction. The considerations which brought about this result 
can only be surmised, but it is likely that it was due to a cautious 
disinclination on the part of the Senate to establish the precedent 
that a civil officer may be impeached for offenses committed in an 
office other than that which he holds at the time of his impeach- 
ment. Such a doctrine would probably be vicious in principle, 
for, if carried to an extreme, it might well develop an actual case 
of relentless vengeance suggesting the immortal story of Jean 
Valjean. 

The impeachments that have failed of conviction are of little value 
as precedents because of their close intermixture of fact and law, 
which makes it practically impossible to determine whether the 
evidence was considered insufficient to support the allegations of 
the articles, or whether the acts alleged were adjudged insufficient 
in law to constitute impeachable offenses. The action of the House 
of Representatives in adopting articles of impeachment in these cases 
has little legal significance, and the deductions which have been 
drawn from them are too conjectural to carry much persuasive force. 
Neither of the successful impeachments prior to the case of Judge 
Archbald was defended, and they are not entitled to great weight 
as authorities. In the case of Judge Pickering, the first three articles 
charged violations of statutory law, although such violations were 
not indictable. Article four charged open and notorious drunken- 
ness and public blasphemy, which would probably have been pun- 
ishable as misdemeanors at common law. In the case of Judge 
Humphreys, articles three and four charged treason against the 
United States. The offense charged in articles one and two prob- 
ably amounted to treason, inasmuch as the ordinance of secession 
of South Carolina had been passed prior to the alleged secessionary 
speeches of the respondent, and the offenses charged in articles 
five to seven, inclusive, savored strongly of treason. But it will 
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be observed that none of the articles exhibited against Judge 
Archbald charged an indictable offense or even a violation of posi- 
tive law. Indeed, most of the specific acts proved in evidence 
were not intrinsically wrong, and would have been blameless if 
committed by a private citizen. The case rested on the alleged 
attempt of the respondent to commercialize his potentiality as a 
judge, but the facts would not have been sufficient to support a 
prosecution for bribery. Therefore, the judgment of the Senate 
in this case has forever removed from the domain of controversy 
the proposition that the judges are only impeachable for the commis- 
sion of crimes or misdemeanors against the laws of general applica- 
tion. The case is constructive and it will go down in the annals 
of the Congress as a great landmark of the law. 


THE EFFICIENCY OF IMPEACHMENT. 


In the final analysis, the efficiency of such a remedy must be 
measured by the ratio of its direct and indirect results to the cumu- 
lative demand of the public interest. I have endeavored to review, 
as briefly as may be, the direct results of the process of impeach- 
ment in its application to the federal judiciary. Its indirect results 
permeate the whole operation of our law. 

We are working by normal progress and by normal means toward 
the realization of a more complete justice in the affairs of men. 
But we must look to human judges for the administration of our 
human laws. In the complex mutations of politics, it is inevitable 
that some unworthy men shall attain the bench. Those who fail 
to keep inviolate this most sacred of temporal trusts are a living 
menace to the majesty of the law, because they inspire contempt 
for the law. The national welfare requires decisive revocation of 
their power. Political impeachment is the remedy provided by the 
Constitution, and, actually as well as potentially, it is an adequate 
remedy. In its adoption the fathers renounced the fanaticism of 
precedent as well as the fanaticism of experiment, and our legal 
history has vindicated their vision and discernment. 

The record of the federal judiciary has been remarkably free of 
infidelity to duty. The personal character and official conduct of 
its members have been, in the main, above suspicion or reproach, 
but undoubtedly many unknown and unknowable instances have 
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occurred in which a wholesome fear of impeachment has prevented 
abuse of judicial power and breach of judicial obligation. This 
deterrent effect of the remedy has been little appreciated, but the 
lack of it would have been most seriously felt. 

The impeachment prescribed by our Constitution weighs well 
the evil to be redressed and adjusts the ordained relief to the 
occasion. It is the expression of the sober will rather than the 
restive whim of the people. It restrains judicial tyranny without 
overawing the authority of the courts. It regulates the conduct 
of the judges without disturbing the poise and balance of their 
judgments. It strikes directly at the judicial fault without destroy- 
ing the judicial independence that is essential to the preservation 
of our constitutional jurisprudence. This great body of fundamen- 
tal law must be maintained intact. It absorbs the changing needs 
of changing times yet does not change. Upon it the stability and 
the integrity of our institutions rest. Upon it our civil liberties 
depend. And without it our republican government could not 
long endure. 

Wrisley Brown. 


WasarncTon, D. C. 


ELECTION OF REMEDIES, A CRITICISM. 


ELECTION OF REMEDIES, A CRITICISM. 


E have been told that underlying every rule of the com- 
mon law is a principle. To interpret and apply the rule 
properly to a given state of facts it is necessary to understand 
the principle upon which the rule is founded. It is seldom that 
there is any conflict among the courts as to the principle upon which 
any particular rule of law is based; the usual conflict in decisions 
arises not from a conscious difference of opinion as to underlying 
principles, but from a neglect to examine into the principle and 
use it as an aid in applying the rule. When, however, we find 
courts taking pains to inquire into the principle underlying a 
given rule and arriving at different conclusions as to the principle 
upon which the rule is founded, a conflict of decisions in the ap- 
plication of the rule is inevitable. Differences of opinion as to 
the reason for a rule of law suggest an inquiry as to whether 
such rule has any sound basis in principle, and when such an 
inquiry discloses that the alleged principle upon which the rule 
is most generally conceded to rest is in conflict with other estab- 
lished rules or principles of the common law, and that the opera- 
tion of the rule is harsh, and frequently results in injustice, it is 
justifiable to question the validity of the rule itself. 
It is submitted that the common rule of law as to election of 
remedies is thus open to challenge. Characteristic statements of 
the rule are as follows: 


“An election once made with knowledge of the facts between co- 
existing remedial rights, which are inconsistent, is irrevocable ‘and con- 
clusive, irrespective of intent, and constitutes an absolute bar to any 
action, suit or proceeding based upon any remedial right inconsistent 
with that asserted by the election.” ! 


“The commencement of an action upon one theory constitutes an 
election.” ? 





1 Stewart v. Salisbury Realty & Ins. Co., 74 S. E. 736 (N. C., 1912). 

2 McLaughlin v. Austin, 104 Mich. 489, 491, 62 N. W. 719 (1895); Frisch 2. 
Wells, 200 Mass. 430, 431, 86 N. E. 776, 777 (1909); Terry v. Munger, 121 N. Y. 161, 
24 N. E. 272 (1890). 
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Before examining the accuracy of this broad assertion, it should 
be pointed out that a great majority of the cases disposed of by 
the application of this rule would have been disposed of in exactly 
the same way by the application of other established rules of the 
common law, particularly those relating to estoppel, waiver, and 
ratification.* It is the comparatively small class of cases, the de- 
cision of which depends solely upon the strict application of the 
rule of election, that gives rise to this criticism. Let us now see 
if the indictment can be made good. 

First. Courts differ as to the principles upon which the rule of 
election of remedies depends. 

Some courts apparently consider that the rule depends upon the 

same principles as the doctrine of estoppel, that “the word ‘elec- 
tion’ as applied to remedies is but another term for estoppel.” 4 
No complaint can be made of the application of the rule by courts 
taking this view. On the other hand, such interpretation of the 
rule robs it of vitality and deprives it of all excuse for existence as a 
separate and distinct doctrine of the law. Decisions in such juris- 
dictions are governed by the principles of estoppel, and the same 
result would be reached without reference to any special rule as to 
election of remedies. 
VA large number of decisions, however, apply the rule to cases 
in which there is no element of estoppel in pais. The principle of 
the rule, so far as it can be gathered from these decisions, is that . 
public policy demands that a suitor shall not experiment with the 
remedies which the law affords, that to permit a suitor to commence 
an action on one theory and later to dismiss that action and com- 
mence a new one on a different theory imposes a useless and un- 
necessary burden on the courts.® 

The term “election” is often applied to the well-established 





% For example, the leading federal case on election of remedies, Robb v. Vos, 155 
U. S. 13 (1894) could have been decided by applying ordinary rules of estoppel and 
ratification. 

4 First National Bank v. Commission Co., 198 Ill. 232, 64 N. E. 1097 (1902); John- 
son-Brinkman Commission Co. ». M. P. Ry., 126 Mo. 344, 28 S. W. 870 (1894); 
Bolton Mines Co. ». Stokes, 82 Md. 50, 33 Atl. 491 (1895). See Bigelow on Estoppel, 
3 ed., 562; 19 Yale L. J. 230. 

5 Stewart v. Salisbury Realty & Ins. Co., 74 S. E. 736 (N. C., 1912); O’Bryan ». 
Glenn, 91 Tenn. 106, 17 S. W. 1030 (1892); Thompson v. Howard, 31 Mich. 309 
_ (1875); Connihan ». Thompson, 111 Mass. 270 (1873); Terry v. Munger, 121 N. Y. 
161, 24 N. E. 272 (1890). See 6 Cyc. 297. 
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doctrine that one cannot claim under a will or deed and also in 
opposition to it. This doctrine is distinct from the doctrine of 
election between remedial rights. In a case of the former class the 
Supreme Court of the United States uses the following language: 


“The doctrine of election rests upon the principle that he who seeks 
equity must do it, and means, as the term is ordinarily used, that where 
inconsistent or alternative rights or claims are presented to the choice 
of a.party by a person who manifests the clear intention that he should 
not enjoy both, then he must accept or reject one or the other; and so 
in other words that one cannot take a benefit under an instrument and 
then repudiate it.” ® 


If the doctrine of election of remedies is an outgrowth of this doc- 
trine of election, it is evident that the basic principle referred to 
has been forgotten. The rule is constantly applied in favor of 
defendants who have been guilty of inequitable conduct against 
plaintiffs who have been guilty of none. 

Second. The operation of the rule is harsh. 

If the rule as to the binding effect of an election were only applied 
in cases where there was in fact a trifling with justice — a dismissal 
of one action and the commencement of a new one without any 
reason or excuse therefor — the rule would be less open to criticism. 
But it recognizes no such exceptions. Its operation may be illus- 
trated by a concrete case. One who has been induced by fraudu- 
lent misrepresentation to invest most of his capital in the purchase 
of mining stocks, on learning of the fraud tenders back the stock 
and commences an action at law for money had and received or 
in equity for rescission of the contract of sale and the recovery of 
the purchase money. He acts with full knowledge of the existing 
facts, and chooses the remedy which will most effectually remedy 
the wrong by restoring to him all that he parted with. The defend- 
ant denies the fraud or alleges that the plaintiff in fact learned the 
facts long ago and has been guilty of laches in seeking rescission. 
Issues of fact are raised which make certain a long and costly litiga- 
tion. Thereafter the plaintiff, having most of his funds invested 
in the property which he was induced to purchase by the defend- 
ant’s fraud, loses the balance of his property and becomes destitute. 
He therefore sells the mining stock for the: best price obtainable 





6 Peters v. Bain, 133 U. S. 670, 695, 10 Sup. Ct. 354 (1890). 
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and begins an action of deceit against the defendant to recover 
damages for the fraud. The defendant pleads that the plaintiff 
had two inconsistent remedies, one to rescind the contract, the other 
to affirm the contract and sue for damages for the fraud; that his 
tender of the property and commencement of suit for rescission for 
money had and received operated as a binding operation to rescind. 
Under the rule as generally stated and frequently enforced, the 
plea must be sustained.’ On the facts stated it is the commence- 
ment of the action, not the sale of the stock by the defrauded 
party, that bars the subsequent action for damages.® 
The rule always operates in favor of the party who has com- 
mitted a wrong and against the party originally entitled to redress. 
As applied by some courts one of several joint tortfeasors may 
plead in bar to an action for damages for conversion, a prior suit 
on implied contract against another of the joint tortfeasors. Such 


‘a result is a plain sacrifice of justice for the sake of theoretical 


consistency. By the application of the doctrine of election an 
exactly opposite effect is thus given to the commencement of 
actions theoretically different but practically almost identical in 
purpose and result. So far as any actual intent on the part of the 
plaintiff to pass title to the wrongdoer is concerned an action 
of trover for the recovery of the value of property as damages for 
conversion is similar to an action of implied contract for the value 
of the property. Both actions assume that the tangible property 
itself has gone from the plaintiff forever. The action of trover is 
based on a disaffirmance of a contract, but its object is the recovery 
not of the property but of its entire value. Title does not pass to 
the wrongdoer as a result of such an action until judgment accord- 
ing to the early English decisions,’° and until judgment and satis- 
faction according to modern authorities." On the other hand the 
mere commencement of an action of implied contract for the 





7 Stewart v. Salisbury Realty & Ins. Co., 74 S. E. 736 (N. C., 1912); Terry ». 
Munger, 121 N. Y. 161, 24 N. E. 272 (1890); Droege v. Ahrens Mfg. Co., 163 N. Y. 
466, 57 N. E. 747 (1900). 

8 Clark v. Morgan County Nat. Bank, 196 Fed. 709 (1912). 

® Teiry v. Munger, 121 N. Y. 161, 24 N. E. 272 (1890). Cf. Hitchin v. Campbell, 
2 W. BL. 827 (1771); Fireman’s Ins. Co. v. Cochran, 27 Ala. 228, 236 (1855); Marsh ». 
Pier, 4 Rawle (Pa.) 273, 285 (1833). 

10 Buckland v. Johnson, 15 C. B. 145 (1854). ° 

it 28 Am. & Eng. Encyc. of Law, 738. 
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value of property wrongfully converted by the defendant, although 
equally in disaffirmance of any actual express contract between 
the parties, is held by Mr. Justice Peckham to pass title at once 
to the defendant so as to bar subsequent suits for damages 
against joint tortfeasors not parties to the first action.” 

Third. The alleged principle upon which the rule, as generally 
stated and applied, must rest is not consistent with other rules 
of law. 

If public policy, to prevent trifling with justice, forbids a suitor 
who has two remedies to dismiss a suit for one and resort to the 
other, notwithstanding the fact that no action has been taken by 
other persons in reliance on the suit first commenced, the same 
public policy should require a suitor who has one remedy, and who 
commences an action therefor, to prosecute that action to a con- 
clusion or be forever barred; yet the law permits one to dismiss 
an action without prejudice and recommence a similar action. 

Furthermore, the rule as to election of remedies does not apply 
unless the plaintiff actually has two inconsistent remedies; ™ 
but if we assume the principle underlying the rule to be that the 
time of the courts shall not be taken up with different suits against 
the same defendant based on the same state of facts, the plaintiff 
should be required in all cases to elect at his peril between incon- 
sistent theories. It cannot be denied that a defendant suffers 
more by being compelled to defend successive suits prosecuted to 
final judgment by a plaintiff who in fact had but one available 
remedy, than he does by being sued twice by a plaintiff who had two 
available remedies but who abandoned one suit immediately after 
its commencement. More time of the courts, also, is wasted by the 
first suitor than by the second. 

Fourth. Decisions applying the rule are in conflict in many 
respects. 

Many cases hold that the mere commencement of an action 
with full knowledge of the facts operates as a final election; ™ 
others, as pointed out above, refuse to consider the mere commence- 





2 Terry v. Munger, 121 N. Y. 161, 24 N. E. 272 (1890); Smith v. Baker, L. R. 
8 C. P. 350 (1873) semble. 

18 Clark v. Heath, tor Me. 530, 64 Atl. 913 (1906); Barnsdall ». Waltemeyer, 
142 Fed. 415 (1905). 

4 See 15 Cyc. 259; 7 Encyc. of Pl. and Pr. 368. See also note 2, supra. 
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ment of an action as an election unless there is some element of 
estoppel in pais.© The decisions in the former class of cases are more 
consistent with the rule as generally stated, but the results reached 
are much less satisfactory from the standpoint of justice. It seems 
that even those courts which refuse to consider estoppel as a neces- 
sary element in election might properly recognize a distinction be- 
tween the effect of the mere commencement of actions to rescind 
and actions based on affirmance. The affirmance of a contract 
voidable by A. for the fraud of B. is a unilateral act. B. has no 
option. When A., with knowledge of the facts which may en- 
title him to rescind the contract, ratifies and confirms it by any ac- 
tion which clearly indicates his intention, the binding force of the 
contract and the status of the property which is the subject of the 
contract are determined. No judgment of a court is necessary. 
On the other hand complete rescission except by the actual final 
decree of a court is practically a bilateral act. Theoretically it 
may be unilateral, but practically the status of the property is left 
in doubt unless the other party to the contract acquiesces in the 
rescission. A. may tender back property to B., but if B. does not 
accept it, it can never be determined whether A. is entitled to re- 
scission until a court has decided in an equitable action for rescission, 
or in a suit at law based on rescission by act of the parties, that on 
all the facts the plaintiff is entitled to rescission. Whether there 
has been fraud, and if so whether the plaintiff can put the defendant 
in staiu quo, whether he has lost the right of rescission by laches, 
and the like, are among the many questions which always arise 
when the party claiming fraud seeks to exercise the right of re- 
scission. A suit on the contract or for damages for its breach is 
in itself a complete affirmation. A suit for rescission, on the other 
hand, is for all practical purposes a mere attempt to rescind. With- 





18 Gibbs v. Jones, 46 Ill. 319 (1868); Mulcahy v. Dieudonne, 103 Minn. 352, 115 
N. W. 636 (1908); Stier v. Harms, 154 Ill. 476, 40 N. E. 296 (1895); Bolton Mines Co. ». 
Stokes, 82 Md. 50, 33 Atl. 491 (1895); Hyde v. Kiehl, 183 Pa. St. 414, 38 Atl. 998 
(1898); Miller v. Hyde, 161 Mass. 472, 37 N. E. 760 (1894). Cf. Miller ». Hyde, 161 
Mass. 472, 482, 37 N. E. 760, 763 (1894); Frisch v. Wells, 200 Mass. 429, 86 N. E. 
775 (1909). See 21 Encyc. of Pl. and Pr. 1030. See also Houston Mercantile Co. 
v. Powell, 72 N. Y. Misc. 358, 130 N. Y. Supp. 274 (1911), holding that commence- 
ment of an action in equity for rescission is not a binding election but (obiter) that 
the commencement of an action at law for money had and received based on 
attempted rescission by act of the party would have been a conclusive election. 
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out clearly recognizing the ground for the distinction above sug- 
gested, the Supreme Court of Indiana recognizes that there is such 
distinction, and holds that the commencement of an action for 
damages for fraud is a conclusive election to affirm, while the com- 
mencement of an action of rescission is not a conclusive election.’® 
On the other hand the Supreme Court of North Carolina in a de- 
cision rendered last year ’’ held that a mere notice of rescission 
constitutes a binding election, preventing the plaintiff from recov- 
ering damages other than such special damages as are consistent 
with rescission and recoverable even if rescission is completed.’® 
The Supreme Court of Michigan, while apparently opposed to the 
Indiana doctrine,” is also in conflict with the North Carolina 
court, having held that a mere tender of property and demand 
for rescission does not constitute a binding election.” 

The authorities are in conflict also on the question of the right 
of joint tortfeasors to plead election by the commencement of a 
prior action against one. In a case already referred to” the 
Court of Appeals of New York held that the mere commencement 
of an action on the implied contract against one tortfeasor operated 
to pass the title to the property and constituted a bar to a subse- 
quent action for damages against a joint wrongdoer. This decision 
is contrary to a decision of the Superior Court of New York in 
another case,” and is contrary to a. decision of the Supreme Court 
of Tennessee. The latter court says: 

























“Tf the action be in contract it is not strictly a waiver of the tort, for 
the tort is the very foundation of the action, but as Nicholson, C. J., 
has,more accurately expressed it, a waiver of the ‘damages for conversion’ 
and a suing for the value of the property: Kirkman ». Phillips, 7 Heisk. 
224. It is simply an election between remedies for an act done, leaving 
the rights of the injured party against the wrongdoers unimpaired until 
he has obtained legal satisfaction. If it were otherwise the suing of any 



















16 Cohoon »v. Fisher, 146 Ind. 583, 45 N. E. 787 (1897). 
17 Stewart v. Salisbury Realty & Ins. Co., 74 S. E. 736 (N. C. 1912). 
18 14 Am. & Eng. Encyc. of Law, 170; Warren v. Cole, 15 Mich. 265 (1867). 
19 McLaughlin v. Austin, 104 Mich. 491, 62 N. W. 719 (1895). 
20 Glover v. Radford, 120 Mich. 542, 79 N. W. 803 (1899). 
2. Terry v. Munger, 121 N. Y. 161, 24 N. E. 272 (1890). 
* Cohn v. Goldman, 43 N. Y. Super. Ct. 436 (1878). Cf. also Hitchin ». Campbell, 
2 W. BI. *827 (1772). 
% Huffman v. Hughlett, 11 Lea (Tenn.) 549, 554 (1883). 
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one of a series of tortfeasors, even the last, on the implied promise where 
there was clearly no contract would give him good title and release all 
the others.” 


A recent decision in Illinois goes eyen further: 


“There is nothing inconsistent between tort and assumpsit where the 
value of the property is sought to be recovered. Consequently the doc- 
trine of election has no application.” * 


Another important case opposed to the New York decision is 
Nash v. Minnesota Title Insurance & Trust Co.* In this case the 
plaintiff pleaded that he had elected to rescind and had tendered 
back the property to the vendor. The court held that he had the 
right to rescind, but that since he had not received satisfaction as a 
result of the rescission his remedy by an action for damages against 
the other parties to the fraud remained in force unaffected by the 
previous rescission. 


“Tn rescinding a contract and in enforcing rights growing out of such 
rescission one would expect to look only to the other party to the con- 
tract. The nature and effect of rescission are such that they can have 
no consequence except as against the other party to the contract... . 
We do not think the plaintiffs’ rescission of the contract on account of 
the fraud defeats their right to recover these damages from a third party 
so long as they have failed to obtain satisfaction for their injuries.” * 


The authorities are in conflict also upon the question whether 
an election can be made by acts, not amounting to an estoppel in 
pais, other than the commencement of suit.’ 

Fifth. The rule is cumbersome in operation, frequently throw- 
ing upon the court the burden of trying in one action the question 
whether the plaintiff would have succeeded in another. 

We have already seen that it is established by overwhelming 





% Edwards, Trustee v. Schillinger Brothers Co., 153 Ill. App. 219, 223 (1910). 

% 163 Mass. 574, 40 N. E. 1039 (1895). See also Kuechle v. Springer, 145 Ill. App. 
127 (1908); 9 Harv. L. REv. 214. 

% At p. 582. 

27 Stewart v. Salisbury Realty & Ins. Co., 74 S. E. 736 (N. C., 1912); Droege ». 
Ahrens Mfg. Co., 163 N. Y. 466, 57 N. E. 747 (1900); Nash v. Minnesota Title Ins. 
Co., 163 Mass. 574, 582, 40 N. E. 1039, 1041 (1895); Glover v. Radford, 120 Mich. 
542, 79 N. W. 803 (1899); Brooks v. Romano, 149 Ala. 301; 42 So. 819 (1907); 
Del Vecchio v. Savelli, ro Cal. App. 79, 101 Pac. 32 (1909); Rodermund ». Clark, 46 
N. Y. 354 (1871). Cf. 15 Cyc. 260. 
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authority that if the plaintiff has not in fact two remedies available 
the rule as to election of remedies is not applicable. To take the 
concrete instance above referred to, if the defrauded plaintiff has 
not the right of rescission there is no election by commencing an 
unsuccessful action for rescission. If the plaintiff was not entitled 
to rescission in the first suit the second action for damages may be 
maintained. No difficulty arises in cases where the first suit has 
been prosecuted to termination; but when the first action has 
been dismissed the question whether the plaintiff could have won 
the prior action must be completely tried in the second, and after 
all the issues raised in the first suit have been tried in the second, 
if it is found that the first suit could not have been maintained, the 
issues raised in the second suit must then be tried. The absurdity 
of such a result is apparent. In the case of Moller v. Tuska ” 
the prior suits were still pending, and on plea of election filed in 
the second suit the court met the difficulty by staying proceedings 
in the second suit until the determination of the first. In the case 
of Johnson-Brinkman Commission Co. v. Missouri Pacific Ry. Co.*° 
the difficulty we have suggested was squarely presented and dis- 

cussed, as follows: 


“The question then arises how was it or by whom was it to be deter- 
mined that the plaintiff herein mistook his remedy in bringing the attach- 
ment suit. It will not be contended, we presume, that after it had been 
instituted and although plaintiff’s attorney had become fully satisfied 
that the action had been improvidently brought, yet it was necessary in 
order to save to his client the right to sue in replevin that he should at 
his expense prosecute the case to final judgment in order to settle that 
question. Nor do we for one moment suppose that that issue could be 
tried in this controversy.” 


If the issue in the first case is not tried in the second we submit 
that the only proper alternative would be to stay proceedings in the 
second action until the first could be recommenced and tried to a 
conclusion. In the case last cited the court evaded the difficulty 
by holding that there was no election by the first action because 
there were no circumstances of estoppel. 

Sixth. The rule that one must choose at his peril between any 





28 See note 13, supra. 29 87 N. Y. 166 (1881). 
30 124 Mo. 630, 28 S. W. 70 (1894). 
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available remedial rights which are inconsistent in theory, and 
that a final election is made by the mere commencement of an 
action, is of modern origin. 

In Coke on Littleton * we find these maxims: 


“‘ Electio semel facta, et placitum testatum non patitur regressum.” 
“Quod semel placuit in electionibus amplius displicere non potest.” 


The author, however, is careful to explain that the scope of the 
maxims is limited to a choice between real and personal actions, 
and that they do not apply to actions ‘‘meerly personal.”’ 

In Comyns’ Digest * the author says: 


“But where an election is of several remedies if he chuses one he may 
afterwards have the other in personal cases as where he has election of 
several actions. Co. L. 146 A.” 


Sir William Blackstone concurred in the decision of the case of 
Hitchin v. Campbell. The plaintiffs in that case were assignees 
of a bankrupt. As such they had previously brought an action of 
trover against one who had levied on and obtained goods of the 
bankrupt subsequent to the act of bankruptcy. There was a ver- 
dict for the defendant in the first action. They then brought the 


present action of assumpsit against the same defendant. The court 
says: 


“Another and much stronger objection was that though the assignees 
may have their election to bring either an action of tort or contract 
yet they cannot bring both. . . . Cases have been cited to shew that 
where there are two different kinds of remedies, real and personal, or 
otherwise specifically distinguished, a man’s election of one prevents 
him from using the other. He may distrein or bring assise; but not both, 
Litt. S. 588. May bring writ of annuity or distrein, S. 219, and his elec- 
tion is determined even though he should not recover after he hath 
counted thereon, Co. Litt. 145, but where both remedies are merely real 
or merely personal then the election is not determined till the judgment 
on the merits. For a non-suit on an action of account is no bar to an 
action of debt, Co. Litt. 146. And so must Holt in 12 Mod. 324 be 
understood to mean that if they bring one they shall not afterwards 
bring the other; i. ¢., if the first be brought to a due conclusion.” 





31 Co. Lit. 146 a. % Comyn’s Digest, tit. Election (c) 2. 
3 2 W. BI. 827. 
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Chitty in his work on Pleading, after an extended discussion 
of election between different actions, says,™ 


“The circumstances of a party having elected one of several remedies by 
action will not in general preclude him from abandoning such suit and 
after having duly discontinued it, he may adopt any other remedy.” 


An early case sometimes relied on as supporting the modern 
statements of the rule is Smith v. Hodson.® This was an action of 
assumpsit on facts which would have justified an action of trover. 
The defendants pleaded a set-off, which was objected to by the 
plaintiffs because of the defendants’ tort. It was admitted that the 
set-off could not have been pleaded if the action had been in form 
ex delicto. The court said that the plaintiffs could not “blow hot 
and cold,” and having elected to proceed in assumpsit they must 
abide by the consequences. This case is not authority for the rule 
that the commencement and discontinuance of an action of as- 
sumpsit would have been a binding election. 

Other early cases, cited in support of the doctrine, involved 
an election between real and personal actions. Between 1800 
and 1850 a number of cases were decided in England which are 
cited in later cases as supporting the modern rule of election. 
These cases are not sound authority for the modern rule. Thus 
in Morris v. Robinson *’ it was held that there was no election to 
waive the tort by an unsuccessful application to a court to obtain 
the proceeds of the property converted. In Brewer v. Sparrow * 
the plaintiffs ratified the sale by actually accepting the proceeds. 
In Valpy v. Sanders ** it was held that there was no election to 
ratify a conversion by an unsuccessful demand for the price of the 
goods. In Lythgoe v. Vernon” the plaintiff had demanded and 
received from the defendant all but a small part of the proceeds 
of a wrongful sale by the defendant of the plaintiff’s property. 
In none of the above cases is there any statement of the rule in 
its modern form. 

In Smith v. Baker,“ however, we find the following language: 








* Chitty, Pleading, 234. % 2 Smith’s Leading Cases, 146. 
% Dumpor’s Case, 1 Smith’s Leading Cases, 8 ed., *47; Jones v. Carter, 15 M. & W. 
718 (1846); Grimwood v. Moss, 41 L. J. C. P. 239 (1872). 

87 3 B. & C. 196 (1824). 

8 7 B. & C. 310 (1827). 39 5 C. B. 886 (1848). 
# 5 H. & N. 180 (1860). “4 L.R.8C. P. 350 (1873). 
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“But if an action for money had and received is so brought, that is in 
point of law a conclusive election to waive the tort; and so the commence- 
ment of an action of trespass or trover is a conclusive election the other 


” 


way. 


This statement of the rule, however, was not called for by the facts 
of the case as the plaintiff in that case had not merely commenced 
a prior proceeding, based on ratification of the defendant’s act, but 
had actually obtained the proceeds of the sale by the defendant of 
the property converted. 

In Clough v. London Ry.® the question before the court was 
merely whether the defendant had waited too long before exercis- 
ing his election to rescind. 

The dicta as to election of remedies in Scarf v. Jardine,* which 
are in line with the modern rule, are made on the assumed authority 
of the quotation from Coke referred to above. The case presented 
was not one of election of remedies, but of election between rights 
to hold different defendants, i. e., the right to hold A. and B. as 
partners who had actually received the plaintiff’s goods, and 
the right to hold B. and C. as partners by estoppel. A. and B. hav-. 
ing been sued and gone into bankruptcy, and the plaintiff having 
filed his proof of claim against them, he was not allowed to proceed 
against C. 

It will be seen from this outline that the application of the doc- 
trine of election by the English courts has been generally limited 
to cases where there were elements of estoppel in pais, with the 
single exception of cases dealing with real actions; and that the 
broadest statements of the rule are obiter dicta in comparatively 
recent cases.“ 

Space forbids a reference to many of the American decisions. 
The manner of the growth of the doctrine is, however, well illus- 
. trated by a comparison of a late New York case with the early de- 
cision which it quotes as authority.” The later decision held that 
the mere filing of a verified proof of claim against the assignee of 





#@ L. R. 7 Exch. 26 (1871). 

® 7 App. Cas. 345, 360-361 (1882). 

“ The English cases are reviewed in an article in 16 Law Quarterly Review, 160, 
criticising Rice v. Reed, [1900] 1 Q. B. 54. 

4 Droege v. Ahrens Mfg. Co., 163 N. Y. 466, 57 N. E. 747 (1900); Sanger v. Wood, 
3 Johns. Ch. (N. Y.) 416, 421 (1818). 
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an insolvent and fraudulent vendee was an election to affirm the 
contract so as to bar a suit to rescind. The court says: 


“Tt was observed by Chancellor Kent in Sanger v. Wood, 3 Johns. Ch. 
421, that any decisive act of a party with knowledge of his rights and of 
the fact, determines his election in cases of conflicting and inconsistent 
remedies. This is the principle upon which is based the doctrine of 
election of remedies.” 


But Chancellor Kent in the decision relied on had said, 


“T consider the going to trial in the action at law and especially the entry 
of judgment afterwards upon the verdict as a decided confirmation of 
the settlement.” 


The result of this review of the operation and history of the doc- 
trine may be summed up in this way: The modern rule of election 
of remedies is a weed which has recently sprung up in the garden 
of the common law, its roots stretching along the surface of obiter 
dicta but not reaching the subsoil of principle. The judicial gar- 
deners through whose carelessness it has crept in should be able to 
eliminate it, or at least to prevent its further growth. 


Charles P. Hine. 


CLEVELAND, OHIO. 
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GENERAL TESTAMENTARY POWERS AND THE 
RULE AGAINST PERPETUITIES. 


How does the Rule against Perpetuities affect appointments 

under general testamentary powers? Or, to put the question 
in a concrete form: If personal property is bequeathed in trust to 
pay to such person as A. shall by will appoint, and A. appoints by 
will to B., who was not living at the death of the testator, for life, 
and on B.’s death to his children, is the appointment to B.’s chil- 
dren good? ! 

I have expressed the opinion that such appointment is bad.? 
My learned friend, Professor Kales, in an article which he kindly 
communicated to me, and has now published in this Review,’ 
thinks that the appointment is good. Mr. Kales’s suggestions on 
the law deserve so much respect, and to me personally have been so 
often valuable, that I am moved to say a word or two why I cannot 
adopt them in this matter. 

In judging of the remoteness of an appointment, the time must 
be calculated from the date of the creation of the power and not 
from the date of its execution. The reason of this is obvious: If 
a limitation would be bad, as too remote, it cannot be made good 
by delegating the power to make it to someone else. If what is 
given to the donee of a power is an authority to act for the settlor 
or testator, then the appointment by the donee must be considered 
as an appointment by the settlor or testator himself. Now to 
this there is an apparent exception, which comes about in this 
wise: Sometimes what is in form an authority from a testator or 
settlor to make a limitation is, in substance, not an authority to 





1 T put the case in this form to avoid running against any peculiarities, real or sup- 
posed, of contingent remainders in realty. 

2 Gray, Rule against Perpetuities, 2 ed., §§ 526-526 c. 

3 26 Harv. L. REv. 64. 

4 I have pointed out, Gray, Rule against Perpetuities, 2 ed., §§ 523-523 6, that 
this does not require us to give the words used in executing a power a meaning differ- 
ent from that with which they are used by the donee of the power. 

5 “One to whom a power of appointment is given by will stands to the testator 
substantially in the position of an agent towards his principal. An agent cannot do 
that which the principal cannot do.” Per Baldwin, C. J., 81 Conn. 34, 44. 
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make a limitation, but a limitation to the donee himself, a gift 
to him in fee. Such is the case when a general power is given to A. 
to appoint by deed. A. can there appoint to himself. When this is 
the case, A., the nominal donee, instead of going through the form 
of appointing to himself, may, so far as any question of remoteness 
is concerned, deal with the property as if he had gone through this 
form, and may treat it as he could any property of his own. That 
is, when A. makes what purports to be an appointment under such 
a power, what he really does is to make an appointment to him- 
self, and then to grant his own property to the person named 
as appointee.® 

Mr. Kales agrees with the general rule, and with the exception. 
The difference between us is this: Mr. Kales thinks the exception 
covers not only general powers, exercisable by deed, but also gen- 
eral testamentary powers. This I deny. Mr. Kales’s argument is 
this: He takes up an expression, which I had used, that the excep- 
tion applies when the donee is practically owner, and says that the 
question whether he is practically owner is to be determined at 
the time of the exercise of the power, and that when he exercises 
the power by will he is practically owner, and he illustrates thus: 
If a power is given to appoint by deed after the donee shall be 
married, he cannot appoint before he is married; his power to ap- 
point is subject to the condition precedent of marriage, but after 
his marriage he can deal with the property as his own; so, Mr. 
Kales says, if a general testamentary power is given, it is a con- 
dition precedent that the donee shall die, but, when he has died, 
the condition precedent has been fulfilled, and he can.deal by his 
will with the property as if it were his own. 





6 An analogous situation is presented by Routledge »v. Dorril, 2 Ves. Jr. 357. There 
a@ woman, having by her marriage settlement an exclusive power to appoint a fund 
among her issue, joined in the marriage settlement of a daughter, by which a part of 
the fund was put in trust for the daughter for life, with gift over to the daughter’s 
children. The gift over was held good, that is, the daughter’s marriage settlement 
was regarded as an appointment by the mother to the daughter and a settlement by 
the daughter as of her own property, though there was no formal appointment by the 
mother to the daughter. But in the same case the mother made a will in which she 
appointed anothér part of the fund to the daughter’s children. The former transac- 
tion was regarded as an appointment by the mother to the daughter, and a settlement 
by the daughter. The second could not be regarded as an appointment to the daugh- 
ter, but was an appointment to her children directly and was bad. See Gray, Rule 
against Perpetuities, 2 ed., §§ 528, 520. 
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But a man cannot, in the eye of the law, be at the same time alive 
* and dead. So long as he is alive, the condition necessary for the 
exercise of the power is not fulfilled, and after he is dead he cannot 
be an appointee. And this is not only so as a metaphysical ne- 
cessity. When a donee is given a general power by deed on his 
marriage, the creator of the power means to give the nominal donee 
on his marriage the absolute interest in the property; he does not 
mean to delegate his own right to make a limitation. But when he 
gives a testamentary power, he distinctly means that the donee 
shall have only a delegated authority; he does not mean at any time, 
or on the performance of any condition, to make a gift to the donee 
himself. When there is a power by deed given, the creator of the 
power means that at some time or on some condition the donee shall 
have in substance the fee. When a testamentary power is given, the 
creator as distinctly means that the donee shall never have the fee. 

There is no dispute that the exception does not extend to special 
powers. Now, as a practical matter, from the point of view of the 
Rule against Perpetuities, there is no difference between a testamen- 
tary general power and a special power. 

Suppose in the first place A. gives property to B. for life, with a 
power to appoint by will to B.’s issue (a special power), and B. 
appoints to his son C., who was born after A.’s death, for life, and 
on C.’s death to his issue living at his death. The gift to C.’s issue 
is unquestionably bad, qs it is to vest on the death of a person born 
after A.’s death. 

Suppose, in the second place, that A. gives property to B. for 
life, with a power of appointment by will to whomsoever he pleases 
(a general power), and B. appoints to his son C., who was born 
after A.’s death, for life, and on C.’s death to his issue living at his 
death. The limitations of the property are precisely the same in 
both cases; in both it is tied up during the lives of B. and C., and 
on C.’s death given to his surviving children. Practically there is 
absolutely no difference. And yet if appointments under general 
testamentary powers are referred to the time of their exercise, the 
gift to C.’s children is bad in one case and good in the other. 


The donee of a power may be a person living at the date of the 
settlement or of the testator’s death, or he may be a person then 
unborn. 
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Let us take the latter first. 

First: When the power is given to an unborn person. The typical 
case is when, by a marriage settlement, property is given to the 
husband and wife for their joint lives, and on their deaths to such 
one or more of the children as the parents or the survivor of them 
may appoint. Here, if the surviving parent appoints to such per- 
sons as any one of the children may by deed appoint, an appoint- 
ment by the child is good;’ but if the power given by the surviv- 
ing parent to its child is testamentary, an appointment by the child 
is bad for remoteness.® 

Mr. Kales recognizes that these cases state the law correctly, 
but he says they do not apply when the power is given to a living 
person. Let us take that up. 

Second: When the power is given to a living person. The dis- 
tinction that Mr. Kales makes between this case and the former 
is, that in the former the power itself is too remote, while in this 
the power is good in its inception, and if there is remoteness it is 
only in the appointment. But here an expression which I may have 
used, following other authorities, has, I think, led Mr. Kales into 
error. Remoteness, in connection with the Rule against Perpetui- 
ties, is a quality to be attributed to an estate or interest; a power is 
neither, and remoteness is not properly to be predicated of it. 

It is true that no appointment under a power which may be ex- 
ercised later than twenty-one years after a lie in being is good, but 
it is not the whole truth, and it does not expressly state the reason 
why an estate appointed under such a power is too remote. The 
reason is this: No interest is good if its vesting is subject to a condi- 
tion precedent which may be fulfilled beyond the required limits; 
the vesting of an interest appointed under a power is subject to the 
condition precedent of the power being exercised; if the power can 
be exercised beyond the required limits, the condition precedent 
may be fulfilled beyond the limits, and therefore the interest 
appointed under the power will be too remote. 

But the exercise of a power may not be the only condition prece- 
dent to the vesting of an appointed estate, and therefore the exer- 





7 Bray v. Bree, 2 Cl. & F. 453 (1834). 
8 Wollaston v. King, L. R. 8 Eq. 165 (1869); Morgan v. Gronow, L. R. 16 Eq. 1, 9, 


10 (1873). 
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cise of a power may be confined to a life in being, and yet no good 
appointment can be made under it. For instance, a power may 
be given to a living person to make an appointment to take effect 
upon the indefinite failure of someone’s issue. No good appoint- 
ment can be made under this power.® 

When a testamentary power is given to a living person, two con- 
ditions precedent must be fulfilled in order that an appointment 
under it shall vest. The first condition precedent is that the power 
be exercised by the donee; as the donee is alive when the power is 
created, this condition precedent must be fulfilled within or at the 
end of a life in being, and therefore its existence will not render an 
appointment under the power too remote. But there is another 
condition precedent, namely, that the appointment vest within 
twenty-one years after a life in being, and accordingly an appoint- 
ment which may not vest within that time is too remote. Thus, if 
a general testamentary power is given to A., and A. appoints to B., 
an unborn person, for life, and after his death to B.’s surviving issue, 
the appointment to B. is good, because both the conditions prece- 
dent must be fulfilled within the required limits, but the appoint- 
ment to B.’s surviving issue is too remote, because, though the first 
of the conditions precedent cannot be fulfilled later than a life in 
being, the second may be. 

Or, in other words, an appointment under a testamentary power 
is subject to the condition precedent that a life, the only life in 
question, has terminated; the estate appointed will therefore be 
too remote unless it must vest within twenty-one years after the 
death of the donee, and this is true whether the donee is alive or is 
an unborn person. If he is an unborn person, no appointment will 
be good, because of another condition precedent, namely, the ex- 
ercise of the power within the period required. But the question of 
the remoteness of an appointment under a power exercisable by deed 
is the same whether the power be to an unborn or to a living person, 
because such a power is not really a power at all, but is a direct 
limitation in fee. 

As to the authorities: 

That the remoteness of an appointment under a general testa- 





® Bristow v. Boothby, 2 S. & St. 465; Gray, Rule against Perpetuities, 2 ed., 
§ 476. 
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mentary power must be calculated from the time of the creation of 
the power in the case when the power is given to a living person as 
well as when it is given to an unborn person, the leading authority 
is In re Powell’s Trusts,” in which the decision was made by James, 
V. C. This decision has been followed by the American courts." 

There are two English cases and one Irish which are conira and 
hold that a general testamentary power to a living person should, 
like a general power by deed, be calculated, on the question of re- 
moteness, from the time of the exercise of the power, and not from 
the time of its creation. These cases are Rous v. Jackson,” In re 
Flower,"® and Stuart v. Babington. The last two cases simply 
follow and rest upon Rous v. Jackson, and that case is the only one 
which needs to be considered. 

Mr. Justice Chitty, who was the judge in that case, recognizes 
that he is differing from Jn re Powell’s Trusts, and that “the 
question therefore arises whether the decision [in that case] is con- 
sistent with the course of authorities.” He comes to the conclu- 
sion that the “ Vice-Chancellor in that case fell into an error,” and 
that “‘there must be some error, some slip, in the decision of James, 
V. C., in In re Powell’s Trusts.” 

The statement of the authorities which Chitty, J., deems incon- 
sistent with the decision in In re Powell’s Trusts he gives in the 
following passage: 


“Mr. Butler and Lord St. Leonards both treat a general power of 
appointment as outside the rule against perpetuities. Lord St. Leonards 
in his work on Powers (Sugden on Powers, 8th ed.), 394, says: ‘A 
general power is, in regard to the estates which may be created by force 
of it, tantamount to a limitation in fee, not merely because it enables 
the donee to limit a fee, which a particular power may also do, but be- 
cause it enables him to give the fee to whom he pleases.’ He draws no 
distinction between a power exercisable by deed or will or by will only 
and it appears to me to make no difference by what instrument the power 





0 39 L. J. Ch. 188 (1869). 

11 Lawrence’s Estate, 136 Pa. St. 354, 20 Atl. 521 (1890); Boyd’s Estate, 199 Pa. 
St. 487; Genet v. Hunt, 113 N. Y. 158, 21 N. E. o1 (1889) (the case of Frear 2. 
Pugsley, 9 N. Y. Misc. 316, contra, is only a decision of a single judge at Special Term, 
made without discussion, and in view of Genet v. Hunt need not be considered); Reed 
v. Mcllvain, 113 Md. 140 (1910). 

2 29 Ch. D. 521 (1885). 

B 55 L. J. Ch. 200 (1885). 4 L. R. 27 Ir. 551 (1891). 
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is made exercisable. Lord St. Leonards also says (395): ‘ Therefore, 
whatever estates may be created by a man seised in fee may equally be 
created under a general power of appointment; and the period for the 
commencement of the limitations in point of perpetuity, is the time of 
the execution of the power, and not of the creation of it.’ He goes on to 
quote Mr. Powell’s note to Fearne’s Executory Devises (p. 5), in favor of 
the contrary opinion, and in the result states that there appears to be no 
solid principle upon which the distinction taken by Mr. Powell can be sup- 
ported, because the question whether the limitations are good does not 
depend on the fact that the donee of the power has also the fee in default 
of appointment, and that you can create the same estates and limita- 
tions under a general power of appointment as you can where you have 
the fee. 

“There are remarks of other text-writers to the same effect, and I 
refer particularly to those of Mr. Butler, who says that this proposition 
is established ‘ after a series of cases.’ Butler’s Coke upon Littleton 
(272 a).”% 


But the learned judge does not give all that is said by the au- 
thors whom he cites, and what he omits shows beyond doubt that 
they were referring to powers exercisable by deed, for the language 
in the omitted places is utterly inapplicable to general testamentary 
powers. Thus, at the end.of the first extract from his book on 
Powers, Lord St. Leonards, after the word “‘pleases,” adds: 


“he has an absolute disposing power over the estate, and may bring 
it into the market, whenever his necessities or wishes may lead him to do so.”’ 


So when considering Powell’s note, Lord St. Leonards says: 


“To take a distinction between a general power and a limitation in 
fee, is to grasp at a shadow whilst the substance escapes. By the crea- 
tion of the power no perpetuity, not even a tendency to a perpetuity, is 
created. The donee may sell the estate the next moment.” 


So Butler !’ says: 


“‘A general power of appointment has no tendency to a perpetuity, as 
from its very nature, it enables the party to vest the whole fee in himself, 
or in any other person, and to liberate the estate entirely, from every 
species of limitation, inconsistent with that fee.” 





8 This is a wrong reference. Butler’s note on the subject is to Co. Lit. 271 6. The 
true reference appears in the report of Rous v. Jackson, 54 L. J. Ch. 732, 735. 
16 Sugden, Powers, 396. 17 Tn his note to Co. Lit. 271 b, VII, 2. 
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It should be observed that whereas in this country testamentary 
powers are more common than powers exercisable by deed, in 
England powers exercisable by deed, or by deed and will, are the 
more usual, and when English judges and writers speak of ageneral 
power they ordinarily mean powers which can be exercised by deed 
as well as by will. 

It is therefore submitted that the American courts have done 
well, both on principle and on authority, in following Jn re Powell’s 
Trusts rather than the later case of Rous v. Jackson.’* 

John Chipman Gray. 


Harvarp Law ScHOOL. 


NOTE. 


If A owns property and devises it, the remoteness of the inter- 
ests limited are determined by reference to his death. Whether 
he has owned the property during his entire life or acquired it 
only the moment before his death, the rule'is the same. The 
fact that he acquired the property the moment before his death 
and therefore had, practically speaking, no power to enjoy or 
alienate it in his lifetime is immaterial. 

A, with a general power to appoint by deed, is in the same 
position as the owner in fee who enjoyed such ownership during 
his life. A, with a general power to appoint by will only, is in the 
same position as the person who acquires property the moment 
before he dies. If the remoteness of the interests appointed are 
to be determined as of the date of appointment in the former case 
because it is the same as if A had the fee during his lifetime, why 
should not the remoteness of the interests appointed be deter- 
mined as of the date of the appointment in the latter case because 
it is the same as if A had acquired the property the moment 
before he died ? 

In short, if you make no difference between the case where A 
owns property during his lifetime and the case where he acquires 





18 The advantage from using a power instead of making a direct gift is, not that 
you can do through a power what you cannot do directly, but that a limitation which 
would be valid, but which it could not be originally seen would affect a desired end, 
may be later seen to do so. See an instance in Gray, Rule against Perpetuities, 2 ed., 
§ 523 €. 





728 HARVARD LAW REVIEW. 


it only the moment before death, why should you make any dif- 
ference between the case where A has a general power of appoint- 
ment by deed in his lifetime and the case where he has a general 


power to appoint by will only at his death? 
A. M. Kales. 


NORTHWESTERN UNIVERSITY Law SCHOOL. 
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SHARES WITHOUT NOMINAL OR PAR VALUE. 


A JOINT-STOCK corporation necessarily must have some 
capital, and it must have shareholders; and, for obvious 
reasons of policy, it is desirable that the amount of capital which 
a corporation must have before incurring indebtedness.and which 
may not be impaired by the declaration of dividends should be 
fixed definitely by its charter or articles of association. However, 
it is not necessary that the amount of capital should be fixed by 
reference to the nominal or par amount of the shares issued by the 
corporation, and it is not necessary that the shares should purport 
to represent specified sums of money contributed to the capital. 
The customary scheme of corporate organization, under which 
the capital of the corporation is supposed to be fixed by the nominal 
or par amount of its outstanding shares and the shares are supposed 
to represent specified sums contributed to the capital, has not 
worked well in practice, except as applied to corporations, like bank- 
ing corporations, whose business is to deal in money, credits, and 
securities, and whose assets are kept in liquid form. In most cases, 
the capital, or a large part of the capital, of a corporation is invested 
permanently in fixed plant or machinery which cannot again be 
converted into cash, and whose value, in great measure, depends 
upon the profitableness of the company’s business. For many years 
the custom has prevailed of issuing paid-up shares of such corpo- 
rations in consideration of property taken at a valuation largely 
in excess of its money value. Under the laws of some of the states 
neither the subscription nor the payment of the whole amount of 
the nominal share capital of a corporation is a condition precedent 
to its right to engage in business and to incur debts. In some 
cases corporations have: even been authorized by law to issue 
their paid-up shares at a discount, or, in other words, to disre- 
gard the statements in the charter and in the share certificates 
as to the amount of the company’s capital and the amount of 
the several shares. Moreover, some corporations are formed to 
invest their capital in wasting properties, like mines, and to redis- 
tribute among their shareholders the proceeds of these properties 
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without making a suitable reserve for depreciation. For these 
reasons the nominal amount of the capital of a corporation, other 
than a banking corporation, rarely indicates the amount of its 
actual capital, or the amount originally contributed by its 
shareholders. 

It often happens that a corporation having an established busi- 
ness finds itself in need of capital and desires to raise the required 
capital by selling additional shares at their market value. However, 
if the market value of the shares should be less than their nominal 
or par amount, the corporation would be precluded from raising 
money by selling shares, inasmuch as they could not be issued 
lawfully for less than their nominal or par amount, while, of course, 
no one would be willing to pay more than their actual or market 
value. The corporation thus would be forced to raise the required 
capital by borrowing and increasing its indebtedness, although it 
would be sound business policy and in the interest of its creditors 
as well as its shareholders to raise the needed capital by selling 
shares at their market value. 

To meet such a situation, and also to obviate the supposed evils 
of “‘stock watering,” a statute was passed in New York for the 
creation of corporations with shares having no nominal or par 
value! A corporation formed under this statute must state in its 
- certificate of incorporation the amount of capital with which it 





1 Act of April 15, 1912, being §§ 19 to 23 of the Stock Corporation Law. 

As many of the existing statutory provisions and rules of law relating to the capital 
stock and shares of corporations should be made applicable to corporations organized 
under the new law with shares having no nominal or par value, the following important 
provision was inserted in the New York statute: “§ 23. Amount of capital stock and 
of shares within meaning of other laws. For the purpose of any rule of law or of any 
statutory provision (other than the foregoing sections nineteen, twenty, twenty-one 
and twenty-two) relating to the amount of the capital stock of a corporation or the 
amount or par value of its shares, the aggregate amount of the capital stock of any 
such corporation formed pursuant to section nineteen hereof shall be deemed to be the 
aggregate amount specified in the certificate or amended certificate of incorporation 
or of reorganization, as the amount of capital with which the corporation will carry 
on business; the amount of the par value of each share of preferred stock having a 
preference as to principal shall be deemed to be the amount thereof so specified in such 
certificate or such amended certificate; and the amount or the par value of each other 
share shall be deemed to be an aliquot part of the aggregate capital so specified in 
such certificate or in such amended certificate in excess of the specified amount (if 
any) of the preferred stock therein authorized to be issued with a preference as to 
principal.” 
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will carry on business, and it is prohibited from engaging in business 
or incurring debts until the stated amount of capital shall have been 
received by the corporation in money or in property at its actual 
value. However, the shares issued by the corporation would have 
no nominal or par value, and the corporation would be permitted 
to issue and sell them at their actual or market value. 

The policy of the New York statute is sound. It recognizes 
that shares in a corporation represent only aliquot interests in its 
capital, whatever that may be, and that their nominal or par 
value is no indication of their actual value or of the actual 
capital of the corporation. It requires the amount of the actual 
capital of a corporation formed under the law to be stated in the 
certificate of incorporation, and imposes a severe penalty upon 
the directors in case of the creation of indebtedness before receiving 
the prescribed capital. Thus it furnishes to creditors and to the 
public generally a measure of protection greater than that fur- 
nished by the generally prevailing incorporation laws. At the 
same time it is in furtherance of sound business methods by ena- 
bling corporations to raise money by selling shares at their actual 
value instead of by borrowing or otherwise increasing their 
indebtedness. 


Victor Morawetz. 
New York City. 
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TRIAL BY JURY IN UNITED STATES COURTS. 


N the recent case of Slocum v. New York Life Insurance Co. 
(decided April 21st) a majority of the Supreme Court (White, 
C.J., and McKenna, Day, Van Devanter, and Lamar, JJ.) have 
given an extraordinary effect to the Seventh Amendment of the 
Constitution, which declares the right of trial by jury in actions 
at common law. The case was an action upon a policy of life 
insurance in the United States Circuit Court in Pennsylvania. 
At the trial counsel for the defendant asked the court to direct 
a verdict for the defendant on the ground that there was no evi- 
dence of payment of the premium or of any arrangement modify- 
ing the terms of the policy. This direction was refused and the 
jury gave a verdict for the plaintiff. By a Pennsylvania statute! 
it is provided that when ‘‘a point requesting binding instructions 
has been reserved or declined” at a trial, the evidence may be made 
part of the record and, upon motion for judgment non obstante 
veredicto, such judgment may be entered as shall be warranted by 
the evidence. The Court of Appeals held that the evidence did not 
warrant a verdict for the plaintiff and that a verdict for the de- 
fendant ought to have been directed, and (following the state prac- 
tice according to § 914 of the United States Revised Statutes) 
directed judgment to be entered for the defendant. The Supreme 
Court also held unanimously that the evidence did not admit of 
a finding that the policy was in force at the time of the death and 
that a verdict for the defendant ought to have been directed at the 
trial. But, as this had not been done, the majority of the court 
held that a new trial should have been directed, and that the 
court could not give judgment for the defendant, because the 
Seventh Amendment provides that, 


“in suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no 
fact tried by a jury shall be otherwise re-examined in any court of the 
United States, than according to the rules of the common law.” 





1 Pa., Laws of 1905, c. 198, p. 286. 
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It is admitted in the judgment of the majority delivered by Van 
Devanter, J., that the aim of the amendment was not to preserve 
mere matters of form and procedure, but of substance. But it is 
declared that the right to a trial by jury is determined by the plead- 
ings and not by the evidence, and, if an issue of fact is presented 
by the pleadings, each party is entitled to have it tried by a jury. 
Although a party is entitled as matter of law to have a verdict 
against him set aside when the judge at the trial ought to have 
directed the jury to give a verdict in his favor, yet it is said that the 
verdict operates under the Constitution to prevent a disposition 
of the case without a new trial, because a new trial was the only 
means provided by the rules of the common law for that purpose, 
and that this right to a new trial is a matter of substance and not 
of form. 

Hughes, J., in delivering the judgment of the minority (Holmes, 
Lurton, Hughes, and Pitney, JJ.) says: 


“The serious and far-reaching consequences of this decision are 
manifest. Not only does it overturn the established practice of the 
federal courts in Pennsylvania in applying, under the Conformity Act, 
the provisions of the state law, but it erects an impassable barrier — 
unless the Constitution be amended—to action by Congress along 
the same line for the purpose of remedying the mischief of repeated 
trials and of thus diminishing in a highly important degree the delays 
and expense of litigation.” 


Although it is said by the majority of the court that the right toa 
trial by jury is determined by an inspection of the pleadings, it is 
not shown why it is to be determined in that way. The Constitu- 
tion gives a right to have questions of fact tried by a jury, but it 
does not say how it shall be ascertained whether there are any such 
questions. Pleadings are not necessary to show what questions 
of fact are in dispute, and they are only a part of the forms of pro- 
cedure? The English rules of court provide in Order 18A for 
trials without pleadings. In Nash v. Inman,’ there was merely a 
writ indorsed with a claim for £145 10s. 3d. for clothes supplied 





2 See Thayer, Preliminary Treatise on Evidence, 366-368, on this subject, referring 
to a report of a committee of the English judges in 1881, of which some further details 
are given in an interesting note in 4 Harv. L, Rev. 184 (1890). 

3 [1908] 2 K. B. 1. 
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’ to the defendant, an undergraduate at Cambridge. At the trial, 
the defendant set up that he was an infant, and the plaintiff 
contended that the question whether the clothes were necessaries 
should be submitted to the jury. But the judge held that there 
was no evidence that they were necessaries, and, without taking 
any verdict from the jury, directed judgment for the defend- 
ant. The Court of Appeal, agreeing with the judge that there was 
no evidence for the jury, held that it did not matter whether 
he directed a verdict for the defendant or entered judgment for 
the defendant. In this case the question of fact to be determined 
by the jury could not have been ascertained from any pleadings, 
‘and the evidence showed that there was no such question. In 
fact the real questions in dispute generally appear only when the 
evidence is produced, although there may be a formal issue shown 
by the pleadings. In the actual case before the Supreme Court 
there was a statement of claim, alleging the making of the policy 
of insurance and the death, and containing various details of evi- 
dence of an arrangement with an agent about payment of the pre- 
mium. The plea was “non assumpsit,” and this presented a formal 
issue. But the real question in dispute was whether an agree- 
ment regarding the premium had been made with an agent which 
the agent had authority to make. These pleadings gave no more 
intimation of this question than would have been given by an 
indorsement on the writ that “‘the plaintiff’s claim is $20,000 upon 
a policy of insurance upon the life of Alexander W. Slocum de- 
ceased.” When the evidence was placed upon the record as the 
statute required, the record showed that there was no question of 
fact to be tried, as plainly as it would have done if the statement of 
claim had shown no cause of action. 

A question of fact is not capable of being tried without some 
evidence on one side or the other. Ifa case, in which the pleadings 
show an issue of fact, is opened to the jury, and the party having 
the onus of proof openly admits that he has no evidence whatever 
to offer, there is no question of fact to be tried. If he offers evidence 





4 The plea was as follows: “And now, to wit, August 11th, 1908, comes the New 
York Life Insurance Company, defendant above-named, by . . . its attorneys, and 
pleads non-assumpsit.”’ 

5 This is the form of indorsement authorized by the English rules of court under 
Order 18 A; see Appendix A, pt. ITI, s. 2. 
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that would not justify a verdict in his favor if it were believed, 
he is in the same position. The judge would direct the jury to 
give a verdict for the other party, but the jury would not exercise 
any judgment in the matter and would not try any question of 
fact.6 That is not what is meant in the Constitution by a trial 
by jury. When a verdict is directed in favor of one party on the 
ground that the evidence does not warrant a verdict for the other 
party, the case is said to be “ withdrawn” from the jury or “not 
submitted ” to the jury.’ The form of entering a verdict is em- 
ployed, because that is the most convenient, if not the only, form 
of proceeding to dispose of the case according to the existing 
rules. In Sparf and Hansen v. United States* the Supreme 
Court quoted with approval Miller and McCrary, JJ., saying, 


“Tt would be a useless form for a court to submit a civil case in- 
volving only questions of law to the consideration of a jury, where 
the verdict, when found, if not in accordance with the court’s view of 
the law, would be set aside. The same result is accomplished by an 
instruction given in advance to find a verdict in accordance with the 
court’s opinion of the law.” 


If the right to a trial by jury is not denied when the jury are 
directed to find a particular verdict without being allowed to con- 
sider the evidence, it is difficult to see how any such right is in- 
terfered with by the entry of a judgment instead of a verdict. 
There is no difference in substance between the two modes of 
proceeding, as shown by the English case of Nash v. Inman,’ al- 
ready mentioned. If the judge at the trial has not directed a 
verdict when he ought to have done so, it seems only a matter of 
form and procedure to correct the error by entering judgment for 
the party in whose favor the verdict ought to have been directed. 

It is also shown by Hughes, J., that even the forms of procedure 
at common law provided a means of questioning the sufficiency of 
the evidence and obtaining a final judgment without going through 
the form of entering a verdict, and that this did not differ in sub- 





6 See Curran v. Stein, 110 Ky. 99, 103, 60 S. W. 839 (1901) and Cahill ». 
Chicago, Milwaukee, & St. Paul Ry. Co., 74 Fed. 285, 290 (1896), where there was 
difficulty in inducing the jury to obey the direction. 

7 Marion County ». Clark, 94 U. S. 278, 284 (1876); Randall ». Baltimore & Ohio 
R. Co., 109 U. S. 478, 482 (1883); Carter v. Carusi, 112 U. S. 478, 484 (1884). 

8 156 U.S. 51, 105 (1895). 9 [1908] 2 K. B. 1. 
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‘stance from a motion for judgment or to direct a verdict on the 
same ground. This was the demurrer to the evidence, which fell 
into disuse, and the practice of moving to direct a verdict took its 
place, and was tested by the same rules. Van Devanter, J., says, 
however, that there was a pronounced difference between them, for, 
on such a demurrer, if judgment is not given for the party demur- 
ring, it is necessarily given for his opponent, while, if a motion to 
direct a verdict is refused, the party may still go to the jury on the 
evidence. But it will hardly be asserted that a statute permit- 
ting him to demur to the evidence without thereby losing his right 
to a verdict from the jury would infringe the provisions of the 
Constitution. If such a statute would be valid, this distinction 
vanishes. It is not apparent, therefore, how the Constitution in- 
terferes with a statute authorizing a motion for judgment upon 
the same grounds upon which a demurrer to the evidence was 
allowed, and an appeal if the motion is refused and the case sub- 
mitted to the jury. 

It is said in the judgment of Van Devanter, J., that the verdict 
operated under the Constitution to prevent a reéxamination of the 
issues save on a new trial, and that the Court of Appeals, instead 
of ordering a new trial, “‘reéxamined the issues, resolved them in 
favor of the defendant, and directed judgment accordingly.” 
But the Court of Appeals did not examine or decide any question of 
fact. It examined the evidence, and decided that there was no 
evidence that would justify the verdict; and all the judges of the 
Supreme Court made the same examination and came to the same 
conclusion. The reéxamination that the Constitution forbids 
is a new inquiry into the truth of the facts ascertained by a verdict. 
No such examination was made, and, when it was determined that 
the evidence did not justify a verdict for the plaintiff, the verdict 
ceased to have any effect and was as if it had never been given, 
as the learned judge himself says. It is difficult to understand 
how the Constitution in these circumstances prevented the court 
from entering judgment for the defendant in accordance with the 
statute.’ 





* A point was made that, if the judgéyat the trial had intimated that he should 
direct a verdict for the defendant, the plaintiff might have become non-suit and 
then brought another action. But the right to become non-suit depends only on 
rules of practice and derives no support from the Constitution. In Massachusetts 
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The decision of the majority of the court is a public misfortune, 
because it destroys a simple means of enforcing, without the expense, 
delay, and uncertainty of a new trial, a right to which the decision 
shows that a party was entitled at the trial. There is, however, a 
way in which the consequences of the decision may be mitigated. 
The Pennsylvania statute provides only for recording the evidence, 
when the judge is asked to direct a verdict. If some words were 
added authorizing also the recording of such alternative or other 
findings as the judge may think proper to take, then the court on a 
subsequent motion or on appeal could enter the proper judgment on 
the alternative finding. For example, in the case just decided, the 
judge might have directed the jury, if they gave a verdict for the 
plaintiff, to give also an alternative verdict for the defendant if 
the court should be of opinion that the evidence did not justify 
a verdict for the plaintiff. The alternative verdict would be as good 
as if it had been the only verdict," and nobody could say that the 
Constitution was infringed by entering judgment upon it. This 
may seem a mere form, but, if the decision is right, it is a matter of 
substance. Such a practice would not materially differ from that 
ordinarily employed in England at common law for many years 
previously to 1875, by which leave was reserved at the trial to 
enter the verdict according to the decision of the court upon the 
questions of law, as explained in Treacher v. Hinton,” in the 
King’s Bench in 1821. If that practice had been in general use 
here, a statute authorizing the entry of a judgment, instead of 
varying the verdict in accordance with the leave reserved at the 
trial, would never have seemed anything more than a mere change 
of form. 

J. L. Thorndike. 


Boston, MASSACHUSETTS. 





there never was any such right after the case had been opened to the jury. Shaw 
v. Boland, 15 Gray (Mass.) 571, 572-573 (1860). If such a right existed in 
Pennsylvania, it was gone when the plaintiff got a verdict, and the case was then 
subject to the statutory provisions for entering judgment for the defendant if the 
verdict was not warranted by the evidence. 

™ Walker v. New Mexico and Southern Pacific R. Co., 165 U. S. 593 (1897). 

2 4B. & Ald. 413, 416-417 (1821). See also Reed v. Kilburn Co-operative So- 
ciety, L. R. 10 Q. B. 264 (1875); Hobbs v. London & Southwestern Ry. Co., L. R. 
10 Q. B. 111, 113, 125 (1875). The procedure since the Judicature Act is shown by 
McQuire v. Western Morning News Co., [1903] 2 K. B. too. 
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THE SEVENTH AMENDMENT. — The Supreme Court of the United 
States has held in a recent decision that the Seventh Amendment ! 
prevents Congress from authorizing an appellate court to enter judgment, 
as may be done in Pennsylvania, Massachusetts, and other states, when 
the trial judge has erred in failing to direct a verdict. Slocum v. New 
York Life Ins. Co., 33 Sup. Ct. 523. Four justices dissented vigorously, 
pointing out that the higher court is thus prevented from rendering the 
same decision which it was the right and duty of the trial judge to render. 
A short article by Mr. John L. Thorndike in the present number of this 
REvIEw renders an extended discussion unnecessary here. The logical 
consequences of the decision, however, may go far. How does the matter 
stand, for example, if the jury refuses to enter a verdict properly directed 
by the court? The right to direct a verdict ought to carry with it the 
power to enforce the order;? and a statute authorizing a court to enter 
the verdict if the jury proves recalcitrant would seem the merest common 
sense. But would not such a statute according to the reasoning of this 
opinion violate the Seventh Amendment? 





PRINCIPLES GOVERNING RECOVERY BY PaRTIES TO ILLEGAL Con- 
TRACTS. — For obvious reasons of policy the courts will not in general 





1 Art. VII. “ . . . The right of trial by jury shall be preserved, and no fact tried 
by a jury shall be otherwise re-examined in any Court of the United States, than ac- 
cording to the rules of the common law.” 

* Curran v. Stein, 110 Ky. 99; Cahill v. Chicago, M. & S. P. Ry. Co., 74 Fed, 285, 
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lend their aid to the enforcement of illegal contracts.! The much broader 
doctrine is often laid down that if the parties are equally responsible 
for the unlawful agreement, the law will refuse to give to either any relief 
from the situation arising out of the contract, since in pari delicto melior 
est conditio possidentis.? If the law treated participants in illegal trans- 
actions in all respects as legal outlaws, the doctrine might do no great 
injustice to the parties concerned, although it would hardly promote 
the public peace. But the law does concern itself with illegal under- 
takings to the extent of validating executed transactions such as the 
passing of title, and of protecting titles thus acquired. The result is 
to secure to the cleverer or more fortunate wrongdoer the continued 
enjoyment of his unjust enrichment, and to punish the other party to 
an extent which may be utterly disproportionate to the magnitude 
of his offense.‘ The probability of such injustice would seem, at least 
in the case of minor infractions of the law, clearly to outweigh any bene- 
fit which may result from the rule in the way of discouraging illegal 
transactions. 

As a result of such considerations as these the courts, besides being 
rather willing to find that the parties are not really im pari delicto,> 
have come to recognize several exceptions to the doctrine. At least if the 
illegality is not of a serious nature, either party may rescind while the 
illegal act is still unperformed.’ So, too, if the illegal contract be in- 
duced by fraud, the weight of authority is in favor of allowing rescission 
by one whose offense is not malum in se.” While these limitations on the 
general doctrine have considerably lessened its evils, they furnish no 
relief in many cases in which the rule works a palpable injustice, as 
where all recovery is denied if property has been transferred on Sunday.*® 





1 Stewart v. Thayer, 168 Mass. 519, 47 N. E. 420; Case v. Smith, 107 Mich. 416, 
65 N. W. 279. 

2 Robeson v. French, 12 Metc. (Mass.) 24; Shaffner v. Pinchback, 133 Ill. 410, 24 
N. E. 867. According to the English rule the maxim applies only to cases where the 
plaintiff cannot make out his case without the aid of the illegal transaction. Taylor ». 
Chester, L. R. 4 Q. B. 309. This formal rule has been generally repudiated in this 
country. Sampson v. Shaw, ror Mass. 145; Johnson v. Hulings, 103 Pa. St. 498. 

3 See Thompson ». Williams, 58 N. H. 248, 249. See KEENER, QuASI-CONTRACTS, 
270. This doctrine is not, however, clearly established in all jurisdictions. See 
Cranson v. Goss, 107 Mass. 430, 441. 

4 See an article by Professor Wigmore in 25 Am. LAw REV. 695, 712. 

5 Parties are held not to be in pari delicto where the contract is made illegal for the 
protection of one of them. Brown v. McIntosh, 39 N. J. L. 22; Stansfield v. Kunz, 
62 Kan. 797,64 Pac. 614. Nor where the contract is brought about by duress or any 
undue influence exerted by one party. Atkinson v. Denby, 6 H. & N. 778, 7 H. & N. 
934; Klein v. Pederson, 65 Neb. 452, 91 N. W. 281. Voluntary participants in illegal 
action would seem, however, to be in pari delicto, notwithstanding the fact that one is 
more at fault than the other. See dissenting opinion of Sanborn, J., in Stewart ». 
Wright, 147 Fed. 321, 339, 340. See also Woopwarp, Quasi-Contracts, § 142; 
20 Harv. L. REv. 60. There is, however, authority for the contrary view. Webb ». 
Fulchire, 3 Ired. (N. C.) 485; Lockman »v. Cobb, 77 Ark. 279, 91 S. W. 546. 

6 Tyler v. Carlisle, 79 Me. 210, 9 Atl. 356; Eastern Metal Co. ». Webb Granite Co., 
195 Mass. 356, 81 N. E. 251. Since the obiect of this rule is to prevent a violation of 
the law if possible, the dicta that it does not exterid to serious offenses seem unsound. 

7 Webb »v. Fulchire, supra; National Bank & Loan Co. v. Petrie, 189 U. S. 423, 23 
Sup. Ct. 512; American Mutual Life Ins. Co. v. Bertram, 163 Ind. 51, 70 N. E. 258. 
Contra, Babcock v. Thompson, 3 Pick. (Mass.) 446; Plaisted v. Palmer, 63 Me. 576. 

8 Thompson 2. Williams, supra; Myers v. Meinrath, ror Mass. 366. 
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The maxim is merely a method of expressing a consideration of policy, 
and the maxim is so much broader than the legitimate scope of the policy 
that it would be well to discard it altogether. The real question at issue 
is whether in any particular case the ends of the law will be furthered or 
defeated by granting the relief asked. That the direct enforcement of 
the contract is generally undesirable may be taken for granted.® Further- 
more, where recovery of the reasonable value of goods sold or services 
rendered is sought, the result of granting such relief is to assure to one 
who performs an unlawful agreement a right to obtain money in exchange 
for his services which is likely to be the chief object -of his contract. 
This form of relief thus tends to execute the illegal agreement, and it 
should therefore be granted somewhat sparingly.’ If, however, the 
plaintiff asks merely for rescission and the restoration of property 
transferred without consideration, to allow him recovery will often pre- 
vent the otherwise probable execution of the contract, and in any case 
is a repudiation and not an execution of the contract. Under 
these circumstances there would seem to be in general no suffi- 
cient reason for refusing to entertain a suit based upon ordinary equitable 
or quasi-contractual principles such as unjust enrichment or fraud. 
If, however, the parties, as a result of their contract, have committed a 
serious crime, there is stronger reason for saying that they have forfeited 
all right to legal aid. A recent case which denied to a participant in a 
felonious marriage the recovery of property conveyed to the supposed 
wife who had induced the crime in order to defraud him of this property 
may therefore be supported." Szlauzis v. Szlauzis, 255 Ill. 314, 99 N. E. 
640. It would seem doubtful, however, if public policy is really served 
by such a decision, for the protection afforded the defrauder probably 
encourages him more than it frightens others. The reluctance of the 
courts to adjust the rights of criminals is hardly a sufficient reason for 
allowing clever scoundrels to defraud their victims whenever they can 
involve them in crime. 





ErFrect oF Bap MOTIVE IN THE LAw oF Torts. — A novel situation 
in a recent Massachusetts case presents in an interesting way the effect 
of bad motive in the law of torts. A landowner erected a large sign on 
her land bearing the words, “ For Sale. Best Offer from Colored Family.” 
Although intending to sell, the defendant was actuated by ill-will toward 





® It is permitted only in case the illegality of the contract is a mere directory pro- 
vision, and in some cases where the contract is illegal only because ultra vires. Larned 
v. Andrews, 106 Mass. 435; Bath Gas Light Co. ». Claffy, 151 N. Y. 24, 45 N. E. 390. 

10 See KEENER, QuasI-CONTRACTS, 262; Stewart v. Thayer, 170 Mass. 560, 563, 
49 N. E. 1020, 1022. This objection does not apply if most of the contract is still 
executory. 

4 See RECENT CasEs, p. 756. Many even of the more modern cases take this view. 
Knight v. Linzey, 80 Mich. 396, 45 N. W. 337; Schmitt v. Gibson, 12 Cal. App. 407, 
107 Pac. 571. See Lowell v. Boston & Lowell R. Co., 23 Pick. (Mass.) 24, 32; Tracy 
v. Talmage, 14 N. Y. 162, 181. Contra, Hobbs v. Boatright, 195 Mo. 693, 93S. W. 
934; Stewart v. Wright, supra. The last two cases are perhaps distinguishable from 
the principal case, since in them there was in substance no execution of the illegal 


wares but merely an elaborate pretense carried out for the purpose of defrauding the 
plaintiff. 
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the plaintiffs, and by the threatened sale was seriously interfering with 
their real-estate business. An injunction,*however, was denied. Hol- 
brook v. Morrison, 100 N. E. 1111 (Mass.). 

Accepting as true the proposition that intentional damage is prima 
facie tortious and requires a justification,! the problem is under what 
circumstances a bad motive will deprive the defendant of a justification 
otherwise good? A justification may be said to be the law’s permission 
to injure others because of some countervailing benefit to society out- 
weighing the harm done. The benefit may assume many forms: pre- 
vention of crime, freedom of speech, free competition, or the free bene- 
ficial use of property by its owner. To escape liability the defendant must 
show that he was acting under some such justification, that is, accom- 
plishing the purpose or achieving the results which the law aims at in 
granting it. In many cases, as where a public officer arrests a supposed 
felon, or where defamatory statements are made in judicial proceedings, 
the law disregards motive altogether, notwithstanding the prisoner’s 
innocence or the statement’s falsity. It is so important that crime be 
detected and that justice be administered fearlessly, that the law must 
run the risk of occasional mistakes and malicious motives. On the other 
hand, in some cases the slightest taint of bad motive influencing conduct 
may Vitiate a justification, as where “actual malice” destroys a qualified 
privilege in defamation. In cases of this kind the benefit to the public 
is not great enough to outweigh the individual harm. There is no - 
benefit to society in a freedom to do these acts when they are inspired 
by malice.” 

It is submitted that all justifications will fall into one or the other of 
these two classes, the first where the objects sought for are so important 
that motive must be ignored, the second where the objects are not so 
important but that the presence of ill-will may turn the scale.? In the 
first, bad motive can only be evidence as to whether the act is the one 
excused, that is, whether the defendant’s conduct is of the kind causing 
the desired benefit, irrespective of the motive as a cause. Instead of 
speaking of a wholly bad motive as depriving the defendant of a justifica- 
tion, it is submitted that the only importance of motive is as a fact from 
which inferences can be drawn as to the existence of the necessary ele- 
ments of the justification, or, in other words, whether the acts are serving 
the purposes or achieving the results at which the law aims. Thus if a 
man is really competing no amount of ill-will should deprive him of his 





1 One seems justified in the light of recent decisions and discussions in assuming 
this as a fundamental proposition in the law of torts. See Skinner & Co. v. Shew & Co., 
[1893] 1 Ch. 413, 422; Aikens v. Wisconsin, 195 U.S. 194, 204, 25 Sup. Ct. 3, 5. See 
also PoLLocKk ON Torts, 9 ed., 22, 23. The question of a bad motive does not usually 
arise in cases of unintentional harm, but the analysis here suggested seems equally 
applicable. 

2 Malicious prosecution lends itself to the analysis here ventured. The wrong done 
is justified on public policy irrespective of motive if there is reasonable cause; where 
there is no reasonable cause there is still a justification unless bad motive appears. 
The law’s object is so important that the act is protected unless both reasonable cause 
and honest motive are absent. 

8 It is obvious that a particular justification may fall in either class according to 
different interpretations of public policy. Cf. Munster v. Lamb, 11 Q. B. D. 588 (1883), 
with Gilbert v. The People, 1 Denio (N. Y.) 41 (1841). See also McLaughlin », 
Cowley, 127 Mass. 316, 3109. 
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. justification based on the benefits of free competition, but where one 
engages in business solely to injure the plaintiff without seeking or expect- 
ing personal gain the interference with the plaintiff’s business is unjusti- 
fied,® the motive, however, being merely evidence that real competition 
does not exist. In the second class motive is material in and of itself. 
In the principal case the justification is the right to sell property as a 
necessary incident of beneficial ownership. Assuring to individuals the 
benefits of ownership is‘considered so important that motive has always 
been disregarded; therefore malice is relevant only as it sheds light on 
whether a real or a pretended sale is contemplated. If.a mere pretense, 
the law’s object is not achieved, and the plaintiff’s damage is unjustified.” 
But ifa real sale is intended, ill-will should not take away the justification.® 





ConTRACTS RELIEVING FROM LIABILITY FOR NEGLIGENCE. — It is 
generally admitted that in the absence of special circumstances a con- 
tract exempting one from liability for negligence is valid. Moreover, 
the result is the same whether the negligence is positive or negative 
in nature, whether the liability arises as a result of personal negli- 
gence or by virtue of respondeat superior,' or whether the damage is to 
person or property. To that extent the policy in favor of freedom of 
contract overrides the general objection that such contracts remove an 
incentive to carefulness.? 





4 Passaic Print Works v. Ely & Walker Dry Goods Co., 105 Fed. 163 (1900). So 
also if he is getting a real benefit from a use of his property. Falloon v. Schilling, 
29 Kan. 292 (1883). In this case the defendant erected cheap dwelling-houses on his 
land and rented them to negroes in order to influence the plaintiff who lived on adjoin- 
ing property to sell to him at a low price. Although the defendant’s dominant motive 
was to injure the plaintiff, he was receiving real benefit from the houses and was thus 
making a beneficial use of his property. The court refused to interfere. 

5 Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909); Dunshee v. The Standard 
Oil Co., 152 Ia. 618, 132 N. W. 371 (1911). So also where one shoots off guns on his 
land, not for any benefit to himself but only to frighten the wild fowl away from his 
neighbor’s decoy pond, an action will lie. Keeble v. Hickeringill, 11 East, 574 note 
(1706). The cases holding that no action lies for the erection of fences purely from 
spite are irreconcilable with the views here expressed, but a respectable minority of 
well-considered cases hold that such an action is maintainable. For a discussion of the 
cases involving drainage and spite fences, see Professor Ames’s article in 18 Harv. L. 
REV. 411, 414, 415. 

6 Numerous instances where motive is material are given in 18 Harv. L. REv. 
411, 416, 417, 418. To the ones there given may be added the cases involving the en- 
ticement of a wife to leave her husband. Bennett v. Smith, 21 Barb. (N Y.) 439 (1856); 
Tasker v. Stanley, 153 Mass. 148 (1891). 

7 The court in the principal case says, “If she had put up the sign and had caused 
the advertisements to be inserted without any intention of selling her property but 
solely with the purpose of injuring the business and property of the complainants, 
there can be no doubt that such conduct on her part would have been actionable.” 
Holbrook v. Morrison, too N. E. 1111. To the same effect are Tuttle v. Buck, 107 
Minn. 145, 119 N. W. 946 (1909); Dunshee v. The Standard Oil Co., 152 Ia. 618, 132 
N. W. 371 (1911). 

8 For general discussions as to the place of motive in the law of torts, see 8 Harv. 
L. Rev. 1; 18 Harv. L. Rev. 411; 22 Harv. L. REv. sor. 


1 This distinction is suggested in Little Rock & Ft.S. Ry. Co. ». Eubanks, 48 Ark. 
460, 3 S. W. 808, and in Blanton v. Dold, 109 Mo. 64, 18 S. W. 1149. 
2 Baltimore & O. S. W. R. Co. v. Voigt, 176 U.S. 498, 20 Sup. Ct. 385; Dodd ». 
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The question has arisen chiefly, if not entirely, in two classes of cases: 
contracts between master and servant, and contracts between public- 
service companies and members of the public. By the weight of authority 
contracts exempting a master from liability to a servant for negligence 
are ineffectual. In addition to the general objection to such contracts 
employees are at a disadvantage practically in negotiating with em- 
ployers, and their injury without indemnity might lead to increased 
burdens on the state. Contracts exempting a public-service company 
from liability to a patron for negligence are almost universally con- 
demned.‘ Such an exemption might result in deterioration of the service. 
But this consideration is apt to be over-emphasized, for it is well settled 
that public-service companies may insure against liability for negligence,® 
and in the long run such insurance would seem to have as much tendency 
to induce careless service as separate contracts of insurance with the 
patrons. Furthermore, the company has usually sufficient property 
of its own involved to furnish an incentive to careful service.6 The con- 
trolling reason why such contracts are not enforceable arises from the 
relation of the parties, as in the master and servant cases. The patron 
is at a disadvantage, for although the service is necessary the business is 
monopolistic. The fact that the public-service company might be com- 





Central R. Co. of N. J., 76 Atl. 544 (N. J. L.); Griswold, Adm’r ». New York & N. E. 
R. Co., 53 Conn. 371, 4 Atl. 261; Coup v. Wabash, St. L. & P. Ry. Co., 56 Mich. 
111, 22 N. W. 215; Mann v. Pére Marquette R. Co., 135 Mich. 210, 97 N. W. 721; 
Deming & Co. v. Merchants’ Cotton-Press & Storage Co., 90 Tenn. 306, 17 S. W. 80. 

As observed by Jessel, M. R., in Printing & Numerical Registering Co. ». Sampson, 
L. R. 19 Eq. 462, 465: “It must not be forgotten that you are not to extend arbitrarily 
those rules which say that a given contract is void as being against public policy, 
because if there is one thing which more than another public policy requires it is that 
men of full age and competent understanding shall have the utmost liberty of contract- 
ing, and that their contracts when entered into freely and voluntarily shall be held 
sacred and shall be enforced by courts of justice. Therefore, you have this paramount 
public policy to consider — that you are not lightly to interfere with this freedom of 
contract.” ; 

As to the argument of public policy, there is a famous passage by Burrough, J., in 
Richardson v. Mellish, 2 Bing. 229, 252: “I, for one, protest, as my Lord has done, against 
arguing too strongly upon public policy; it is a very unruly horse, and when once you 
get astride it you never know where it will carry you. It may lead you from the 
sound law. It is never argued at all but when other points fail.” 

3 Johnston v. Fargo, 184 N. Y. 379, 77 N. E. 388; Hissong v. Richmond & D. R. Co., 
o1 Ala. 514, 8 So. 776; Atchison, T.& S. F. Ry. Co. v. Fronk, 74 Kan. 519, 87 Pac. 
698; Roesner, Adm’r v. Hermann, 8 Fed. 782. Contra, Griffiths v. Earl of Dudley, 9 
Q. B. D. 357; Western & Atl. R. Co. v. Bishop, 50 Ga. 465. 

In view of the fact that the cases do not limit the rule to personal negligence, it 
seems impossible to reconcile it with the fellow-servant rule. 

4 Bank of Kentucky v. Adams Express Co., 93 U. S. 174; Welch v. Boston & A. 
R. Co., 41 Conn. 333; Illinois Central R. Co. v. Beebe, 174 Ill. 13, 50 N. E. 1019; 
Rose ». Des Moines Valley R. Co., 39 Ia. 246. Contra, Cragin ». New York Central 
R. Co., 51 N. Y. 61. 

5 Phoenix Ins. Co. v. Erie & Western Transportation Co., 117 U.S. 312, 6 Sup. Ct. 
750; California Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 Sup. Ct. 365; 
Trenton Passenger Ry. Co. v. Guarantors’ Liability Indemnity Co., 60 N. J. L. 246, 
37 Atl. 609; American Casualty Insurance Company’s Case, 82 Md. 535, 34 Atl. 778. 
But see Anonymous, 5 Taunt. 605, 606. 

6 By the weight of authority, a public-service company may limit its liability for 
loss by negligence to a substantial amount. Graves v. Lake Shore & M.S. R. Co., 
137 Mass. 33; Hart ». Pennsylvania R. Co., 112 U. S. 331, 5 Sup. Ct. 151. Contra, 
Overland Mail & Express Co. v. Carroll, 7 Colo. 43, 1 Pac. 682. 
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. pelled to render service without such a stipulation is not regarded as 
sufficient protection to the patrons from a practical standpoint. More- 
over, the law imposes special duties upon the public-service company 
because of its relation to the public, and so far as these duties are essen- 
tial to the service they are insisted upon more strictly than general com- 
mon-law duties.” 

The importance of the relation between the parties is further illus- 
trated by cases where the company stipulates for exemption from lia- 
bility for negligence, not as a public-service company, but simply as a 
member of society. There are two classes of cases. In one, the company 
does something not only beyond obligation but which increases the risk 
of loss through negligence, such as leasing: part of a railroad’s right 
of way, or operating a private siding. Here the courts are practically 
unanimous in allowing the exemption.* In the other class the company 
simply owes no duty as a public-service company. For instance, where a 
railroad contracts with an adjoining property owner for exemption from 
liability for negligence, although the railroad operates its line as a 
common carrier, it owes no duties as such to the adjoining property 
owner. The parties contract as ordinary members of society. There 
is no danger of overreaching. Furthermore, even conceding that such 
contracts have a tendency to induce carelessness, as a practical matter 
the interest of the patrons and of the adjoining property owner usually 
involve separate considerations. Thus, while the danger from sparks 
is real to the property owner, it is inappreciable to the patron. Con- 
sequently, such contracts are also upheld.®. A recent case holding the 
contrary is practically without support on the authorities. Stoneboro 
& Chautauqua Lake Ice Co. v. Lake Shore & Michigan Southern Ry. Co., 
86 Atl. 87 (Pa.). 





THE Division OF Powers IN GOVERNMENT. — In 1787 the distinct 
division of the government into legislative, executive, and judicial 
powers was regarded as the keystone of the Constitution. It was thought 
that if liberty could be preserved it would be by these carefully gradu- 





7 The protection accorded to customers of public-service companies and servants 
is somewhat analogous to the law as to infancy. The respect for relational duties has 
an analogy in the policy against contracts affecting the duties of parents, or in deroga- 
tion of the marriage relation. Andrews v. Salt, L. R. 8 Ch. 622; Hussey v. Whiting, 
145 Ind. 580; 44 N. E. 639; Irvin ». Irvin, 169 Pa. St. 529, 32 Atl. 445. 

8 Leasing part of a right of way: Griswold ». Ill. Central Ry. Co., 90 Ia. 265, 57 
N. W. 843; Stephens v. So. Pac. R. Co., 109 Cal. 86, 41 Pac. 783; Hartford Fire Ins. 
Co. v. C. M. & St. P. Ry. Co., 175 U. S. 91, 20 Sup. Ct. 33. Operating a private 
siding: Porter v. N. Y., N. H. & H. R. Co., 205 Mass. 590, 91 N. E. 875; Mo., K. & T., 
Ry. Co. v. Carter, 95 Tex. 461, 68 S. W. 159; Mayfield v. So. Ry., 85 S. C. 165, 
67S. E.132. For other cases where the company does something beyond its obligation 
as a public-service company, which involves an increased risk, see 2 WYMAN, PUBLIC- 
SERVICE CORPORATIONS, §§ 1015, 1018. 

® Richmond »v. N. Y., N. H. & H. R. Co., 26 R. I. 225, 58 Atl. 767. In this case 
a spur had been constructed, but a contract covering negligence in operating the main 
line was upheld. In Thomason »v, Kansas City So. Ry. Co., 122 La. 995, 48 So. 432, 
the court assumed the validity of such a contract, but construed the contract in ques- 
tion as not including negligence on the main line. 


ee ee 
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ated checks and balances. Federalist ' and Republican ? alike worshiped 
at the shrine of Montesquieu.* A fear that any attempt to mend might 
mean only the disintegration of a not too firmly established central 
government, a veneration for authority, or the very applicability of this 
plan of government to the problems and conditions of those days carried 
it through the next two generations without a serious doubt as to its 
adequacy. Not until the stress of readjustment after the Civil War 
had begun to subside did anyone seriously question the finality of our 
plan of government.’ And the plan does not now lack for able and 
unprejudiced defenders.6 The majority of critics to-day, however, 
seems to agree that some modification of the strict theory is desirable.’ 

The more serious possibilities of the plan, however, have already been 
mitigated by the judiciary in developing and applying the Constitution 
to the increasingly complex problems of a centralizing government. 
In theory the three powers * of government were made mutually ex- 
clusive, either expressly as in most of the state constitutions, or by 
implication as in the federal Constitution.’ But in practice the abso- 
lute separation was recognized as impossible" and it was left for the 





1 See Washington’s Farewell Address. HAMILTON, FEDERALIST, No. 78. WorkS 
OF JOHN ADAMS, p. 186. 

sd JEFFERSON, NOTES ON VIRGINIA, 195. MADISON, FEDERALIST, No. 47. 

3 MOoNTESQUIEU, L’Esprit DEs Lots, livre XI, c. VI, “De la Constitution d’Angle- 
terre.” Some critics still insist on the extreme form of Montesquieu’s division. See 
ScHOULER, IDEALS OF THE REPUBLIC, chap. 9; WYMAN, ADMINISTRATIVE LAw, § 17. 
Although Aristotle speaks of three departments of government, his later language 
shows that he had little of the modern conceptions of their lines of division. ARISTOTLE, 
Potitics, book VI, c. xiv. 

4 See Story, COMMENTARIES ON THE CONSTITUTION, § 518 e¢ seg. (1833); GODKIN, 
THE CONSTITUTION AND ITS DEFECTS, 99 NorTH AMERICAN REV. 117 (1864). 

5 See WooprRow WILSON, CONGRESSIONAL GOVERNMENT, 5 (1885). 

6 See A. LAWRENCE LOWELL, CONSTITUTION AND MINISTERIAL RESPONSIBILITY, 57 
ATLANTIC MonTHLY 180 (1886); Davis, RELATIONS OF THE THREE DEPARTMENTS 
OF THE UNITED STATES, 3 JOHNS Hopkins UNIVERSITY STUDIES IN HISTORICAL AND 
Po.iticaL SCIENCE, 467 (1885). 

7 See GoopNow, COMPARATIVE ADMINISTRATIVE LAw, Book I, Chap. III; Forp, 
49 Scribner’s Magazine, 54; W. L. Wilson, PRocEEpINGs oF NEw York STATE BAR 
ASSOCIATION, 1897, p. 22. Contra, LOWELL, Essays ON GOVERNMENT, 58. 

It is interesting to note that the two keenest English critics of our government, 
Bagehot and Bryce, have strongly disapproved of the American division of powers. 
BAGEHOT, ENGLISH CONSTITUTION, 296; Bryce, AMERICAN COMMONWEALTH, Ch. 
XXVI. The two latest Presidents of the United States have both advocated a closer 
codrdination of the executive and legislative departments. W. H. Tarr, CoNGREs- 
SIONAL RECORD, Jan. 3, 1913; WoopROW WILSON, 57 ATLANTIC MONTHLY, 542. The 
Constitution of the Confederacy gave the cabinet officers seats in the legislature. See 3 
Jouns Hopkins UNIVERSITY STUDIES, 481. 

® To-day probably even the advocates of the old division of powers would admit 
that it is more accurate to speak of the three manifestations of the one sovereign power. 
See Bonpy, THE SEPARATION OF GOVERNMENTAL Powers, 5 Cot. Univ. STUDIES IN 
History AND Economics, 16. 

9 VERMONT ConsTITUTION, Ch. II, § 6; Ittrors Constitution, Art. ITI. 

10 Jn re Hayburn, 2 Dall. (U. S.) 409. See also People ex rel. McDonald ». Keeler, 
99 N. Y. 463, 480. It is to be observed that the federal Constitution contains no limi- 
tation whatever on the distribution of powers by the state governments unless the 
due process clause shall be considered applicable. See Consolidated Rendering Co. ». 
Vermont, 207 U. S. 541, 552, 28 Sup. Ct. Rep. 178, 181. But see 27 Pot. Scr. Q. 216. 

1 See Brown ». Turner, 70 N. C. 93, 102; France v. State, 57 Oh. St. 1, 17, 47 N. E. 
1041, 1043. 





746 HARVARD LAW REVIEW. 


courts to limit the merger of powers at some point undefined by the 
Constitution. 

An easy but indefensible solution was to hold that the prohibition only 
extended to the placing of all the power of one department in the 
hands of another department.” In general, however, the courts have 
chosen a different path. They have allowed administrative boards to 
make reasonable regulations for water companies,’ gas companies," 
public health, and conduct of schools, and to fix fees within defined 
limits,!” acts which on any proper analysis would seem to be legislative 
in character. But they have refused to permit an executive board to 
create an office,!® fix a standard insurance policy,!® define a crime” or a 
penalty,” or fix a license tax.” A late Vermont case sanctioned a blend- 
ing of certain legislative and judicial powers in an administrative railroad 
commission.” Sabre v. Ruiland R. Co., 85 Atl. 693 (Vt.). On the other 
hand the Illinois court refused to allow a civil service commission to 
appoint a probation officer, insisting that the freedom of the judicial 
department depends on its appointing its own officers. Witter v. County 
Commissioners of Cook County, 45 Chic. Leg. N. 194 (Ill., Sup. Ct., Dec. 
1912). This decision is perhaps wise but seems inconsistent with de- 
cisions which have sustained statutes authorizing a judge to appoint 
purely ministerial officers such as police commissioners,” election commis- 
sioners, park commissioners,” railroad directors,?’ and tax-collectors.”* 
Occasionally the courts have been called upon to prevent the usurpation 
of judicial functions by the legislature.2® This practice, rather common 
in colonial days, was later only checked by a considerable struggle.*® 


2 But see People ex rel. Longenecker v. Nelson, 133 Ill. 565, 601, 27 N. E. 217, 226. 

13 Knoxville v. Knoxville Water Co., 107 Tenn. 647. 

4 Trustees of the Village of Saratoga Springs v. Saratoga Gas, Electric Light, and 
Power Co., 191 N. Y. 123, 83 N. E. 693. 

8 Pierce v. Doolittle, 130 Ia. 333, 106 N. W. 751. 

16 State ex rel. School District No. 1 v. Andrae, 216 Mo. 617, 116 S. W. 561. 

17 Merchants’ Exchange of St. Louis ». Knott, 212 Mo. 616, 111 S. W. 565. All 
of these cases also involve the distinct question of the delegation of legislative power. 

18 State v. Butler, 105 Me. 91, 73 Atl. 560. 

19 Dowling v. Lancashire Insurance Co., 92 Wis. 63, 65 N. W. 738. 

20 United States v. Mathews, 146 Fed. 306. 

21 Board of Harbor Commissioners v. Excelsior Redwood Co., 88 Cal. 491, 26 Pac. 375. 

2 State ex rel. Wyatt v. Ashbrook, 154 Mo. 375, 55 S. W. 627. 

% Accord, Southern Ry. Co. v. Railroad Commission of Indiana, 42 Ind. App. 90, 83 
N. E. 721; Minneapolis, St. P., & S. S. M. Ry. Co. v. Railroad Commission of Wisconsin, 
136 Wis. 146, 116 N. W. 905. These were cases of a commission fixing rates after a 
proper hearing. . 

% Fox v. McDonald, ror Ala. 51, 13 So. 416. 

% Russell v. Cooley, 69 Ga. 215. Contra, Case of Supervisors of Election, 114 Mass. 
247; and see note to Hayburn’s Case, 2 Dall. (U. S.) 409. 

26 People ex rel. Dunham »v. Morgan, go Ill. 558. 

27 Walker v. Cincinnati, 21 Oh. St. 14. 

28 Hoke v. Field, 1o Bush (Ky.) 144. It seems specious to distinguish as the court 
eeeety did here between a delegation of power to an officer and to a person holding 
an office. 

29 Ashuelot R. Co. v. Elliot, 58 N. H. 451 (foreclosure of mortgage); Edwards ». 
Pope, 4 Ill. 465 (giving widow dower); Campbell v. Mississippi Union Bank, 6 How. 
(Miss.) 625 (dissolving corporation). 

80 For a collection of numerous cases of the provincial legislature in Massachusetts 
acting as a court see 15 Harv. L. REv. 208: For an account of the Rhode Island con- 
troversy, over the legislature’s right to reverse a judicial decree for specific performance 
see 22 MONTHLY Law Rep. 65. 
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The courts seem to have performed consistently their clear though 
often difficult duty of maintaining the spirit if not the form of our gov- 
ernment by checking the more flagrant and unnecessary instances of 
confusion of powers while allowing the mixture of powers where, as is 
frequently the case in the administrative department," it is peculiarly 
necessary. It seems probable that in the future a growing conception 
of what is peculiarly necessary will prevent the constitutional require- 
ment of a division of powers from proving a serious check on the gradual 
development of administrative commissions, and closer codperation be- 
tween the departments. But any more radical changes in government 
must be sought by amendment. The American system of government 
was designed chiefly to secure a maximum of individual freedom. It 
is for the student of political science to accommodate that system to 
an increasingly paternal government which naturally inclines toward 
the efficiency * of an administrative or commission government. 





EFFECT OF AN OPTIONAL CONTRACT TO Buy LAND. — There are three 
types of contracts by which an option to buy land may be given to a 
prospective purchaser. The vendor in return for a consideration paid 
may promise to convey the land on tender of the price within a specified 
time.! This is a unilateral agreement analogous to a life-insurance con- 
tract. Secondly, the vendor may make an offer to sell for a given price 
and a unilateral contract to hold this offer open for a specified time.” 
The unilateral contract will be specifically enforced since damages at law 
are inadequate, and, as the purchaser has paid his consideration, no ob- 
jection can be made on the ground of mutuality.* When the option 
is exercised a bilateral contract for the sale of the land arises. Thirdly, 
the vendor may make an irrevocable offer to sell for a definite price within 
a fixed time. In some states an offer under seal has this effect. Here as 
in the second case, a bilateral contract arises upon the acceptance of the 
offer. In each case, however, the purchaser has a right to specific per- 
formance of the contract and cannot be refused the land on performing or 





31 See decisions on this point collected in 66 Cent. L. J. 24. 

% It is sometimes said that the division of powers was intended to enhance the 
efficiency of government. See 20 YALE L. J. 88. This seems to contradict the entire 
purpose of the framets of the Constitution, which was not to avoid friction but through 
the friction of the departments to save the people from tyranny. See citation supra, 
notes 1, 2. Certainly in practice the system of checks has not contributed to efficiency. 
See Bryce, AMERICAN COMMONWEALTH, Chap. xxvi. 


1 Cf. Borel v. Mead, 3 N. M. 84, 2 Pac. 222. See an article by Professor Langdell in 18 
Harv. L. Rev. 1, 11. It is to be observed that in this class of cases there is no obliga- 
tion on the purchaser to perform even after he has given the vendor notice of his 
intention to do so. Hence courts are inclined to find that the parties made a contract 
of the second or third type. See 18 Harv. L. REv. 457. 

2 Ross v. Parks, 93 Ala. 153, 8 So. 368; Brown ». Slee, 103 U. S. 828; Boyden». 
Hill, 198 Mass. 477, 85 N. E. 413. 

8 Guy v. Warren, 175 Ill. 328, 51 N. E. 581. Even when the vendor has simply 
given a first refusal and is not bound to sell to the holder of the refusal equity will 
enjoin him from selling to anyone else. Manchester Ship Canal Co. »v. Manchester 
Racecourse Co., [1901] 2 Ch. 37. 

4 O’Brien v. Boland, 166 Mass. 481, 44 N. E. 602; McMillan ». Ames, 33 Minn. 
257, 22 N. W. 612. 
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offering to perform the necessary conditions precedent. Since the 
creation of equitable estates is a generally recognized consequence of the 
right to specific performance, it would seem that in all three cases a 
springing use, 7. e., a contingent equitable interest in the land analogous 
to an executory devise, arises on the giving of theoption. On this theory 
it has been held that an option exercisable beyond the period allowed 
by the rule against perpetuities cannot be specifically enforced against a 
purchaser of the land,’ even though damages for breach of the contract 
may be recovered at law from'the vendor On ‘this theory, also, several 
decisions,’ including a recent North Dakota case, holding that an option 
contract may be enforced. against an intervening donee or purchaser 
with notice can be explained. Horgan v. Russell, 140 N. W. 99 (N. D.). 
For an equitable interest in the land cannot be destroyed by a conveyance 
of the fee to anyone but a boné fide purchaser for value without notice. 
Most cases of this type, it is true, might also be explained on the doctrine 
that equity regards it as unconscionable for a donee or purchaser with 
notice to hold property to which a third party has a contract right for 
any other purpose than to carry out the contract. But in England at 
least it has been held that a contract which creates no equitable interest 
in the land is not specifically enforceable against a purchaser with notice,? 
even though a decree would have been granted against the original 
obligor.!° Hence the first theory seems the more satisfactory. The cases 4 


5 London & S. W. Ry. Co. ». Gomm, 20 Ch. D. 562; Woodall v. Clifton, [1905] 
2 Ch. 257. Cf. Winsor v. Mills, 157 Mass. 362, 32 N. E. 352. Since equity would 
refuse to enforce specifically an option after an unreasonable time had elapsed, there is 
no need for this restriction in the policy behind the rule. Hanly »v. Watterson, 39 
W. Va. 214, 19 S. E. 536. Cf. Stone v. Harman, 31 Minn. 512, 19 N. W. 88. It can be 
explained only on the ground that equitable interests are actually created which 
infringe the letter of the rule. 

6 Worthing Corporation v. Heather, [1906] 2 Ch. 532. Moreover it will be speci- 
fically enforced as the personal covenant of a vendor still owning the land, even 
though it is a corporation having perpetual existence. South Eastern Ry. Co. v. 
Associated Portland Cement Manufactures, Ltd., [1910] 1 Ch. 12. If the application 
of the rule to such equitable interests rested on the ground that they offend the spirit 
of the rule, it would seem that the legal contract should be declared void, for it does 
tend to make the vendor convey no matter how long a time has elapsed. 

7 Cummins v. Beavers, 103 Va. 230, 48 S. E. 891; Mansfield v. Hodgdon, 147 
Mass. 304, 17 N. E. 544; Sizer v. Clark, 116 Wis. 534, 93 N. W. 539; Kerr v. Day, 
14 Pa. St. 112; Smith v. Bingham, 156 Cal. 359, 104 Pac. 680. 

® Where the intervening purchaser intentionally interferes with the contract a 
tort is committed. Lumley v. Gye, 2 E. & B. 216. For this i€ would seem specific 
reparation might be decreed where as in the case of a contract to keep open an offer 
to sell land, the legal remedies were inadequate. But a donee or a negligently inter- 
meddling purchaser could not be held on this ground. 

® Martin v. Martin, 2 Russ. & M. 507; Norton »v. Florence etc. Co., 7 Ch. D. 332; 
' Hicks v. Powell, L. R. 4 Ch. 741; Norris v. Chambers, 29 Beav. 246; aff’d 2 DeG., F 
& J. 583. In the last case a vendor contracted to convey Prussian land to the plaintiff. 
By Prussian law such a contract created no equitable interest in the land. The vendor 
conveyed to the defendant, who took with notice. The plaintiff brought a bill for spe- 
cific performance against the vendor and defendant. All parties were subject to the 
jurisdiction of the English court of chancery. Yet specific performance was refused. 

1° Ex parte Pollard, Mont. & C. 239. Cf. Lord Cranstown ». Johnston, 3 Ves. 170. 
In the former case a contract to give a mortgage on Scottish land was specifically 
enforced against the mortgagor’s trustee in bankruptcy, although by Scotch law the 
contract created no equitable interest in the land. 
pe Gustin v. Union School District, 94 Mich. 502, 54 N. W. 156; In re Adams, 27 

. D. 304. 
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holding that on the death of a lessee having an option to purchase the 
fee, his executor succeeds to the option may likewise be reconciled 
with this doctrine. For the contingency on which the springing use can 
vest is limited to the life of the purchaser, since the legal promise is to 
convey only at the option of the purchaser himself, and the possibility 
of specific performance of the contract is, strictly speaking, terminated 
at his death. But the law creates a new legal obligation between the 
vendor and the purchaser’s executor, and since it is of the kind equity will 
specifically enforce a new equitable interest arises in the executor.” 





JURISDICTION OVER FOREIGN CORPORATIONS THAT HAVE CEASED TO 
Do BUSINESS IN THE STATE. — A foreign corporation, not being a resi- 
dent,! and being incapable of actual personal service within the state,” 
can be served only constructively by consent.’ Such consent is almost 
universally obtained to-day by legislation The statute may actually 
require as a condition precedent to the doing of business within the 
state an express consent accompanied by the designation of an agent 
to receive process in behalf of the corporation.® Or consent may be ob- 
tained from the fact that the corporation, with full knowledge of a statute 
providing that any corporation which does business in the state consents 
to receive service, engaged in business which without such consent 
would be illegal. 

A question which frequently arises under such statutes is whether a 
foreign corporation which has done business in the state but has with- 
drawn is amenable to process served upon its agent in the state. The 
answer must depend chiefly on the proper interpretation of the statute 
involved. If the legislature has been sufficiently careful to declare 
that the authority of the designated agent cannot be withdrawn under 
certain conditions, a revocation under the conditions stated is invalid.’ 
If, on the other hand, the statute expressly confines the authority of the 
agent to the time during which the corporation is doing business -in the 
state, it is equally clear that the cessation of business by the corporation 
deprives the courts of jurisdiction.* A more difficult problem is pre- 

12 Tf the interest vests during the life of the purchaser, however, equity, as in the 
case of a mortgage, will protect the heir from forfeiting the equitable fee on the death 


of the ancestor without obtaining the land, and will make the executor a constructive 
trustee of the contract, with a duty to pay the purchase price. 


1 People v. Barker, 141 N. Y. 118, 35 N. E. 1073; Boston Investment Co. ». Boston, 
158 Mass. 461, 33 N. E. 580. 

2 Middlebrooks v. Springfield Fire Ins. Co., 14 Conn. 301; McQueen ». Middletown 
Mfg. Co. 16 Johns. (N. Y.) 5. In some jurisdictions a foreign corporation doing busi- 
ness is considered ‘“found”’ within the state for purposes of service of process without 
the aid of any principle of consent. Hayden v. Androscoggin Mills, 1 Fed. 93; Williams 
v. East Tennessee, V., & G. Ry. Co., go Ga. 519, 16 S. E. 303. 

3 But cf. Newbry v. Von Coppen, 7 Q. B. 293; Libbey v. Hodgdon, 9 N. H. 394. 

4 For the statutory regulations in the individual states, see BEALE, FOREIGN Cor- 
PORATIONS, Chap. VII. 

5 Firemen’s Ins. Co. v. Thompson, 155 Ill. 204, 40 N. E. 488; Reyer v. Odd Fellows’ 
Accident Association, 157 Mass. 367, 32 N. E. 4609. 

6 St. Clair v. Cox, 106 U. S. 350; Walker v. Continental Ins. Co., 12 Utah 331. 

7 Home Benefit Society v. Muehl, 22 Ky. L. Rep. 378, 59 S. W. 520; McCord 
Lumber Co. v. Doyle, 97 Fed. 22. 

8 Guthrie v. Connecticut Indemnity Association, 101 Tenn. 643, 49 S. W. 829; Swan 
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sented when the matter is not expressly provided for in the statute. 
Such statutes may conveniently be divided into two classes: those 
which require the designation of some state official as agent to receive 
service, and those which permit the corporation to designate any indi- 
vidual it chooses. Where a statute of the former class is involved, the 
weight of authority is to the effect that cessation of business by the cor- 
poration does not revoke the agency.® The theory underlying these de- 
cisions seems to be that the obvious purpose of the act was to provide a 
means for obtaining service of process on foreign companies which were 
no longer doing business in the state through agents on whom process 
might be served. For as long as a corporation has such agents in the 
state, there is no necessity for a right to serve process on an official.!° 
Even assuming the correctness of this line of decisions the reason on 
which they are based would not apply to cases involving statutes which 
do not require the designation of an official as agent. Accordingly, it 
has been generally believed that under such a statute an opposite con- 
clusion would be reached." A recent Indiana case, however, holds 
that in view of the principle which requires the purpose of the act to 
have a controlling influence in its construction, the proper interpretation 
of the statute demands that the attempted revocation be held inoperative. 
Brown-Ketcham Iron Works v. Guy B. Swift Co., 100 N. E. 584 (Ind., 
App. Ct.). It is elementary that in statutes the intent is the essence of 
the law.” But it is equally well settled that the legislature must be 
understood to mean what it has plainly expressed. This rule should 
forbid not only the reading into the act of provisions inconsistent with 
its express terms, but also any implication for which a valid basis cannot 
be found in the words of the statute itself.“ Moreover, a decision opposed 
to the above case is rendered the more necessary by the well-established 
principle that, since jurisdiction over a foreign corporation depends 
entirely on statutes, a strict interpretation of the statute is required. 





v. Mutual Reserve Fund Life Association, 100 Fed. 922. So jurisdiction fails if the 
corporation has ceased to have an agent in the state who comes within the class of 
persons provided in the statute. St. Clair v. Cox, 106 U.S. 350. 

® Home Benefit Society of New York v. Muehl, 22 Ky. L. Rep. 1378, 59 S. W. 520. 
Mutual Reserve Fund Life Association v. Phelps, 190 U. S. 147, 23 Sup. Ct. 707. 

10 See Mutual Reserve Fund Life Association v. Phelps, 190 U. S. 147, 157. This 
reason, however, has not been regarded of sufficient weight by some courts to justify 
them in reading such a provision into the act. Swann v. Mutual Reserve Fund Life 
Association, 100 Fed. 922; Freedman v. Empire Life Ins. Co., ror Fed. 535. 

ad or v. Pittsburgh Bridge Co., 116 Fed. 357. See BEALE, FOREIGN CoRPORA- 
TIONS, § 281. 

' 2 Phillips v. Pope’s Heirs, 10 B. Mon. 172 (Ky.); Winston v. Kimball, 25 Me. 493. 

13 United States v. Hartwell, 6 Wall. 395; Denn v. Reid, 10 Pet. 524. See SuUTHER- 
LAND, STATUTORY CONSTRUCTION, § 238. 

14 “When any corporation organized under the laws of any foreign state . . . de- 
sires admission into the state of Indiana, for the purpose of transacting business . . . 
it shall make application stating the name and address of some agent or attorney in 
fact upon whom service of process can be had in all suits commenced in this state.” 
Burns Ann. Stat., 1908, s. 4086. 

% Southern Building and Loan Association v. Hallum, 59 Ark. 583, 28 S. W. 420; 
Loukey v. Keyes Silver Mining Co., 21 Nev. 312, 31 Pac. 57. 





CorREcTION. — Attention is called to an error in the May issue in the use of the term 
“ children en ventres ses méres,” on pages 638 and 639. The form which has been used 
by the courts is “ children en ventre sa mére.” 
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RECENT CASES. 


ADMIRALTY — TORTS — RECOGNITION OF STATE LAW AS TO LIABILITY OF 
County. — The ship of the libelants was injured by the negligence of the serv- 
ants of the respondent county in operating a drawbridge over a navigable 
stream. By the common law of the state in which the accident occurred a 
governmental agency was not liable for the negligence of its servants. Held, 
that the county is liable under the general maritime law. O’Keefe v. Staples 
Coal Co., 201 Fed. 131 (Dist. Ct., D. Mass.). 

A suit in the state court under the facts of the principal case would have 
brought the opposite decision. French v. Boston, 129 Mass. 592. The same 
anomaly of rights varying with the court appears in the defense of contributory 
negligence. Cf. The Max Morris, 137 U. S. 1, 11 Sup. Ct. 29; Garoni v. 
Compagnie Nationale de Navigation, 131 N. Y. 614,14 N. Y. Supp. 797. The 
federal government was given exclusive jurisdiction of admiralty in the interest 
of uniform laws. See The Roanoke, 189 U. S. 185, 198, 23 Sup. Ct. 491, 494; 
The Chusan, 5 Fed. Cas., No. 2,717. But this does not prevent admiralty, if it 
chooses, from recognizing affirmative rights given under state statutes. So 
admiralty has recognized a state statute allowing an action for death by wrong- 
ful act. The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140; The Hamilton, 207 
U. S. 398, 28 Sup. Ct. 133. It has also recognized a state statute giving a 
lien for supplies in the home port although the rights of priority were held to 
be governed by admiralty law. The Edith, 94 U.S. 518; Peyroux v. Howard, 
7 Pet. (U. S.) 324. In other cases the court has rejected state statutes as 
inconsistent with the principles of admiralty. The Roanoke, :189 U. S. 185, 
23 Sup. Ct. 491; The Key City, 14 Wall. (U. S.) 653. And the principal case 
follows a prior decision in refusing to recognize the state common law. Work- 
man v. New York, 179 U.S. 552, 21 Sup. Ct. 212. Whether or not a particular 
state statute will be given effect in a court of admiralty sitting in the state 
seems to depend on no more definite principle than the character of the statute. 
But it seems unlikely that admiralty courts will adopt local common-law rules 
without legislation by Congress. 


BAILMENTS — NATURE OF BAILMENTS—LIABILITY OF RESTAURANT 
KEEPER FOR GUEST’s OvERCOAT. — The plaintiff, a guest in the defendant’s 
restaurant, hung his overcoat on a hook provided for the purpose a few feet 
from his table. When the plaintiff prepared to depart the coat had disappeared. 
Held, that the defendant is liable. Wentworth v. Riggs, 139 N. Y. Supp. 1082 
(Sup. Ct., App. Div.). 

The restaurant keeper, unless there is a bailment, owes merely a duty of 
reasonable supervision for guests’ belongings, founded on the usual obligation 
to protect invitees from foreseeable dangers. Simpson v. Rourke, 13 N. Y. 
Misc. 230, 34 N. Y. Supp. 11. But if the defendant is a bailee, as the court in 
the principal case considered him, he must take due care to protect the par- 
ticular chattel. To establish a bailment, possession must be consciously 
relinquished by the bailor and assumed by the bailee. For, except where the 
relationship is imposed by law, as in the case of finders, the obligation is based 
on an express or implied agreement. See Mariner v. Smith, 5 Heisk. (Tenn.) 203, 
206; First National Bank v. Ocean National Bank, 60 N. Y. 278, 284. In the ab- 
sence of an actual delivery, the discussion in the principal case seems to be mainly 
as to whether an invitation to or aquiescence in a bailment by the restaurant 
keeper may be implied. Cf. Bunnell v. Stern, 122 N. Y. 539, 25 N. E. gto. 
A more serious objection to the existence of a bailment, however, would seem 
to be the difficulty in implying the consent of the guest to yielding possession. 
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In the absence of a special agreement, a bailee, since he has exclusive posses- 
sion, is entitled to move the object bailed. Aélantic Coast Line R. Co. v. Baker, 
118 Ga. 809, 45 S. E. 673. ‘The ordinary restaurant guest who hangs his over- 
coat a few feet from his table is probably unwilling that it be carried away and 
locked up till called for. 


BANKRUPTCY — DISCHARGE — JUDGMENT FoR ALImony. — A judgment was 
obtained in New York founded upon a North Dakota judgment for alimony. 
Thereafter, the person against whom the judgment was rendered became 
bankrupt and obtained a discharge. Held, that the judgment is nevertheless 
enforceable. Maiter of Estate of Williams, 49 N. Y. L. J. 171 (N. Y., Ct. App.). 

For a criticism of the contrary holding in the same case in a court below, 
see 23 Harv. L. REv. 146. 


BANKRUPTCY — DissOLUTION oF Liens — Liens “Vom” By SECTION 67f 
MERELY VOIDABLE BY TRUSTEE. — A creditor obtained a judgment lien on the 
property of an insolvent within four months of his bankruptcy. Section 67f 
of the Bankruptcy Act provides that such liens shall be deemed void and that 
the property affected thereby shall pass to the trustee. The trustee elected 
not to take the property. Held, that the lien may be enforced notwithstanding 
the bankrupt’s discharge. M cCarty v. Light, 139 N. Y. Supp. 853 (Sup. Ct., 
App. Div.). 

Section 67 f of the Bankruptcy Act was obviously enacted for the benefit 
of the trustee as the representative of all the creditors and not for the benefit 
of the bankrupt. Consequently, it is well settled as a matter of construction 
that the liens referred to in that section are only voidable at the option of the 
trustee. Hence neither the bankrupt himself nor outsiders can set up the auto- 
matic operation of the section. Rochester Lumber Co. v. Locke, 72 N. H. 22, 

54 Atl. 705; Frazee v. Nelson, 179 Mass. 456, 61 N. E. 40; Hutchins v. Cantu, 
66 S. W. 138 (Tex.). For the same reason, the section has been construed as 
not applying to liens on exempt property. "M cKenney v. Cheney, 118 Ga. 387, 
45 S. E. 433. But! see In re Tune, 115 Fed. 906. A further analogy is 
found in dealing with the Statute of Elizabeth. Notwithstanding its broad 
language declaring all transfers of property in fraud of creditors void, it is 
firmly established that such transfers are merely voidable at the option of those 
persons for whose benefit the statute was enacted. Burgett’s Lessee v. Burgett, 
1 Ham. (1 Oh.) 469; Doster v. Manistee National Bank, 67 Ark. 325, 55 S. W. 
137. The same principle is followed in construing conditions in leases. 
Smith v. Sinclair, 59 N. J. L. 84, 34 Atl. 943; Bowman v. Foot, 29 Conn. 331. 
Cf. Trask v. Wheeler, 7 Allen (Mass.) 109. 


CARRIERS — LimitaTION OF LIABILITY — EFFECT OF DEVIATION BY CARRIER 
UPON CONTRACT FOR AGREED VALUATION. — The plaintiff shipped livestock 
over the defendant railroad under a special contract, excusing the defendant 
from liability as an insurer under certain circumstances and providing for an 
agreed valuation of the stock per head in case of loss. The railroad carried the 
shipment by a different route from that ordered. Part of the livestock was 
destroyed. Held, that the plaintiff may recover the proven, instead of the 
oy. value. Atlantic Coast Line R. Co. v. Hinely-Stephens Co., 60 So. 749 

Fla.). 

By special contract a carrier may obtain exemptions from his usual liability 
as insurer. Grace v. Adams, 100 Mass. 505; Anchor Line v. Dater, 68 Ill. 369. 
Also by an agreed valuation of the goods shipped he may fix the maximum 
recovery of the shipper in case of loss. Hart v. Pennsylvania R., 112 U.S. 331, 
5 Sup. Ct. 151; Graves v. Lake Shore & M.S. R., 137 Mass. 33. Contra, 
Moulton v. St. Paul, M.& M. Ry. Co., 31 Minn. 85, 16 N. W. 497. That a de- 
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viating carrier loses the benefits of a contract limiting liability as insurer is 
well settled. Robertson v. National S. S. Co., 60 N. Y. Super. Ct. 132, 14 
N. Y. Supp. 313; Galveston, H. & H. Ry. Co. v. Allison, 59 Tex. 193. But no 
American cases have been found discussing the effect of deviation where an 
agreed valuation is part of the contract. A few decisions hold the deviating 
carrier a converter and consequently liable for the full value of the goods in 
trover. Phillips v. Brigham, 26 Ga.617. But this view of deviation seems incor- 
rect. Southern Pac. Co. v. Booth, 39 S. W. 585 (Tex. Civ. App.). See 2 Hutcx- 
INSON, CARRIERS, 3 ed., § 621. The result of the principal case, however, 
finds support in England on the ground that an unwarranted deviation is a 
substantial breach of the special contract which prevents the carrier from 
asserting any right under it. Balian v. Joly, Victoria & Co.,6 T. L. R. 345. Cf. 
Thorley v. Orchis Steamship Co., [1907] 1 K. B. 660; Kish v. Taylor, [1912] 
A. C. 604. The elimination of the special contract remits the parties to the 
ordinary common-law rights and duties of the relation of carrier and shipper. 
It seems that this should be true whether the special contract provides for 
exemption or agreed valuation. 


ConFtict oF LAws— ASSIGNMENT OF CONTRACTS — INDORSEMENT OF 
INSTRUMENT, NON-NEGOTIABLE IN PLACE OF CONTRACTING, AT A PLACE 
WHERE SUCH INSTRUMENTS ARE NEGOTIABLE. —A bill of lading issued in 
England was indorsed for a special purpose in Massachusetts and transferred 
by the indorsee to the plaintiff, a bon@ fide purchaser. By the English law, 
‘such a transfer gives no right in the goods except for the special purpose. By 
the law of Massachusetts the boné fide purchaser obtains a perfect title. The 
defendant, the original holder of the bill, obtained the goods from the carrier. 
Held, that the plaintiff can recover in trover. Roland M. Baker Co. v. Brown, 
100 N. E. 1025 (Mass.). 

The authorities are divided as to what law governs the negotiability of an 
instrument. In some jurisdictions the law of the place of performance gov- 
erns. Stevens v. Gregg, 89 Ky. 461, 12 S. W. 775. Since the question relates 
to the nature of the obligation assumed by the obligor, the correct view would 
seem to be that it is for the /ex loci contractus. This view is taken in some juris- 
dictions. Havenstein v. Barnes, 5 Dill. (U. S.) 482; De La Chaumette v. Bank 
of England, 2 B. & A. 385; Lebel v. Tucker, L. R.3C. B. 77. This is clear 
where the same place is named for payment. Cope v. Darrell, 9 Dana (Ky.) 
415; Coburn v. Planter’s National Bank, 87 Va. 661, 13 S. E. 98. Or where 
there is no other place of payment expressed. Barrett v. Dodge, 16 R. I. 740, 
19 Atl. 530; Strawberry Point Bank v. Lee, 117 Mich. 122, 75 N. W. 444. 
But where, as in the principal case, the dispute arises between successive 
holders of the bill of lading, different considerations arise. The question is 
as to the effect which the transfer of the bill of lading has on the title to the 
goods, and the law of the place where the act of transfer takes place is the proper 
law to determine its validity. Alcock v. Smith, [1892] 1 Ch. 238. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — ADMINISTRATIVE Bopy 
WITH LEGISLATIVE AND JUDICIAL Powers. — By statute a railroad commission 
was given power to hold judicial hearings and legislative powers to make reg- 
ulations. The constitution provided that “ the legislative, executive, and 
judiciary departments shall be separate and distinct so that neither shall ex- 
ercise the powers properly belonging to the other.” Held, that the statute 
does not result in an unconstitutional distribution of the powers of government. 
Sabre v. Rutland R. Co., 85 Atl. 693 (Vt.). See NOTES, p. 744. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — EXECUTIVE APPOINT- 
MENT OF SUBORDINATE JUDICIAL OFFICERS. — By statute the board of county 
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commissioners was given power to appoint and discharge the probation officer 
of the county court. The constitution provided that no person composing 
one of the three departments should exercise any power properly belonging to 
either of the others. Held, that the statute is unconstitutional, since it is a 
delegation of a judicial power to an administrative board. Witter v. County 
Commissioners of Cook County, 45 Chic. Leg. N. 194 (Ill., Sup. Ct., Dec., 1912). 
See NOTES, p. 744. 


CONSTITUTIONAL LAW — TRIAL BY JURY — VALIDITY OF STATUTE ALLOW- 
ING CHANGE OF VENUE UPON APPLICATION BY PROSECUTOR. — A state consti- 
tution provided that the right of trial by jury should remain. A statute 
allowed circuit courts, upon good cause shown, to change the venue in any 
causes pending before them. On the application of the prosecution, a circuit 
court made an order changing the venue in a criminal case. The accused there- 
upon brought mandamus to compel a vacation of the order. Held, that the 
writ will issue. Glinnan v. Phelan, 140 N. W. 87 (Mich.). 

Two of the four judges composing the majority reached their conclusions 
on the ground that the statute was unconstitutional, though a majority of 
the court thought otherwise. The question turns on what the right of the ac- 
cused was at common law, for this the constitution guarantees him. At com- 
mon law, upon a writ of certiorari, there was a discretionary power to change the 
venue at the defendant’s request, if he showed that a fair trial was impossible 
in the district where the crime occurred. King v. Hunt, 3 B. & Ald. 444. See 
People v. Vermilyea, 7 Cow. (N. Y.) 108. By the better view changes were 
also granted upon the same ground on the prosecutor’s application. Regina 
v. Barrett, Ir. R. 4 C. L. 285. See Barry v. Truax, 13 N. D. 131, 141, 99 
N. W. 760, 772. But see People v. Powell, 87 Cal. 348, 25 Pac. 481. The 
common-law right guaranteed by the state constitution was therefore only a 
conditional right to be tried in the county where the crime was committed. 
Hence the statute in the principal case is not unconstitutional. People v. 
Peterson, 93 Mich. 27, 52 N. W. 1039; Barry v. Truax, supra. This reasoning 
would seem to apply even where the constitution expressly provides for a trial 
in the county or district where the crime occurs, for this is the broad common- 
law rule, into which the common-law exception should be read. The slight 
weight of authority is, however, opposed to this view. Wheeler v. State, 24 
Wis. 52; In re Nelson, 19 S. D. 214, 102 N. W. 885. Contra, State v. Miller, 
15 Minn. 344; Hewitt v. State, 43 Fla. 194, 30 So. 795. 


CONSTITUTIONAL LAW — TRIAL BY JURY — WHETHER APPELLATE COURT 
CAN REVERSE A JUDGMENT RENDERED ON A VERDICT. — The plaintiff sued the 
defendant company on aninsurance policy. After the evidence was in, the de- 
fendant requested a verdict in its favor. The request was refused and the 
jury found in favor of the plaintiff. The defendant moved for judgment not- 
withstanding the verdict. The motion was refused, but on writ of error the 
Circuit Court of Appeals, finding that there was not sufficient evidence to send 
the plaintiff’s case to the jury, entered judgment for the defendant. Held, 
that the Circuit Court of Appeals should have ordered a new trial, but the en- 
tering of judgment for the defendant was in violation of the Seventh Amend- 
ment, providing that “no fact tried by a jury shall be otherwise re-examined in 
any court of the United States, than according to the rules of the common 
law.” Slocum v. New York Life Ins. Co., 33 Sup. Ct. 523. See NoTEs, p. 738. 


CoRPORATIONS — CAPITAL, STOCK, AND DIVIDENDS — SITUS OF STOCK AT 
DomicitE oF CorporATION. — A testator who died domiciled in Alabama 
owned stock in a Mississippi corporation. By Mississippi law all the property 
in that state is distributed according to Mississippi law and not that of the 
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domicile of the deceased. By Mississippi law the stock was liable to the 
claims of creditors .while by Alabama law it was exempt. Held, that 
Mississippi law applies: Jane v. Martinez, 61 So. 177 (Miss.). 

For a discussion of the principles involved see 25 Harv. L. REV. 719. 


CovENANTS OF TITLE — COVENANT OF WARRANTY — MEASURE OF WAR- 
RANTOR’S LIABILITY. — The vendor in a contract to sell land, at the request 
of the vendee, conveyed by warranty deed directly to the subvendee. The 
vendor’s title proved defective: After the paramount owner had recovered 
against the subvendee, the subvendee sued the original vendor for breach of 
warranty. Held, that the damages are limited to the purchase price received 
Dw) the original vendee. Hunt v. Hay, 49 N. Y. L. J. 263 (Sup. Ct., App. 
Div.). 

The ancient real warranty, originating when land was not marketable, was 
substantially a promise to give other equally good land. See Sepcwickx, Dam- 
AGES, 9 ed., § 952; Co. Lir. § 365. The consideration paid and recited was 
later treated as agreed liquidated damages to take the place of specific perform- 
ance. See SEDGWICK, DAMAGES, 9 ed., § 951. New York has followed the an- 
alogy in dealing with modern covenants of quiet enjoyment. Staats v. Ten Eyck, 
3 Caines (N. Y.) 111. Neither the rise in market value of the land nor improve- 
ments by the grantee before the breach are considered. Pitcher v. Livingston, 
4 Johns. (N. Y.) 1. The argument in favor of the rule seems confined to the 
possibility of hardship on an innocent grantor in case of extraordinary appre- 
ciation, especially since the covenant runs with the land. See Willson v. 
Willson, 25 N. H. 229, 238. But if the grantor chooses to covenant, the 
grantee or subgrantee building in reliance thereon should not suffer. Moreover, 
to hold the consideration recited as conclusive of the price paid, as is sometimes 
done in cases of subgrantees, is contrary to fact. Greenvault v. Davis, 4 Hill, 
(N. Y.) 643; Cook v. Curtis, 68 Mich. 611, 36 N. W. 692. The usual theory of 
damages in chattel warranties is to require the warrantor to put the warrantee 
in the same position at the time of the breach as if the promise had been com- 
plied with. Cary v. Gruman, 4 Hill (N. Y.) 625. In the principal case the actual 
value of the land at the time of the eviction, of which the price paid. by the 
subvendee may be considered prima facie evidence, seems a more just assess- 
ment. Bunny v. Hopkinson, 27 Beav. 565; Cecconi v. Rodden, 147 Mass. 164, 
16 N. E. 749; Hardy v. Nelson, 27 Me. 525. Under the New York rule the test 
seems to be the value of the land at the time of the original covenant. Even 
with this test, where, as in the principal case, the covenant is made directly 
to the subgrantee, the price paid by the latter at that time would seem to be a 
more logical measure of damages than that paid several months before by the 
original purchaser. Cf. Graham v. Leslie, 4 U. C. C. P. 176. 


EvmDENCE — DECLARATIONS AGAINST INTEREST — WHETHER CONFESSION 
oF CRIME IS SUFFICIENT. — The defendant, on trial for murder, offered in 
evidence a confession of a third party, now dead, that he had committed the 
murder. Held, that the evidence is not admissible. Donelly v. United 
States, 228 U.S. 243, 33 Sup. Ct. 449. 

Three justices dissent on the ground: that the evidence was within the 
exception to the hearsay rule admitting a declaration against interest, although 
the interest was not of a pecuniary nature. Coleman v. Frazier, 4 Rich. L. 
(S. C.) 146; 2 WicMorE, EvipEnce, §§ 1476-77. The English cases do not 
consider penal interest sufficient. Sussex Peerage, 11 Cl. & F. 85. The American 
cases also support the majority opinion, though the courts generally have not 
considered the possibility of admitting the evidence as a declaration against 
interest. State v. Fletcher, 24 Or. 295, 33 Pac. 575; State v. West, 45 La. Ann. 
928, 13 So. 173; People v. Hall, 94 Cal. 595, 30 Pac. 7. As is illustrated by the 
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principal case, which is the first expression of the Supreme Court upon this 
point, it would be difficult to change the common-lay requirement as to pecuni- 
ary interest. On principle, however, admissions of criminal liability are really 
against a man’s pecuniary interest, unless, as here and in many of the decided 
cases, the declaration is made just before death. The pecuniary loss is clear if 
the punishment be by fine; and certainly imprisonment will deprive a.man of 
the opportunity to earn anything while imprisoned and perhaps impair his 
chances afterward. The general attitude of the courts, however, toward ex- 
tending any of the hearsay exceptions is one of disfavor due to their distrust 
of easily manufactured hearsay evidence. 


FOREIGN CORPORATIONS — SERVICE OF PROCESS — REVOCATION OF AU- 
THORITY OF AGENT APPOINTED TO RECEIVE SERVICE OF PROCESS IN COMPLI- 
ANCE WITH STATUTE. — A statute required foreign corporations before doing 
business in the state to designate an agent upon whom service of process might 
be had. The defendant corporation, having complied with the statute, made 
a contract with the plaintiff and thereafter ceased doing business in the state. 
In a suit on the contract, it averred that it had revoked the agent’s authority 
to receive process. Held, that the revocation was ineffectual. Brown-Ketcham 
Iron Works v. George B. Swift Co., 100 N. E. 584. (Ind., App. Ct.) See 
NOTES, p. 749. 


ILLEGAL Contracts — Errect OF ILLEGALITY — WHETHER ILLEGALITY 
BARS RECOVERY FOR FrAuD. — With the object of defrauding the defendant 
of his property and then getting rid of him, the plaintiff aided him in procuring 
a divorce and married him. She thereby induced him to transfer a large part 
of his property to her. The marriage, being within one year after the divorce, 
was by statute felonious and void. The plaintiff filed a bill for annulment, 
whereupon the defendant brought a cross bill for restitution of the property. 
Held, that the cross bill should be dismissed. Szlauzis v. Szlauzis, 255 Ill. 
314, 99 N. E. 640. See NoTEs, p. 738. 


INSURANCE — INSURABLE INTEREST — RELATIONSHIP IN LIFE INSURANCE. 
— The deceased insured his own life in favor of a married sister and later 
assigned the insurance policy to her. He owed her no duty of support nor 
did he actually give her financial aid. Held, that the proceeds of the policy 
should be paid to the sister. Phillip’s Estate, 238 Pa. St. 423. 

The court held that, even assuming the need of an insurable interest in the 
assignee, yet here the requirement was satisfied. Relationship with an expec- 
tation of some pecuniary advantage from the continued life of the relative 
constitutes an insurable interest. Lord v. Dall, 12 Mass. 115; Geoffroy v. 
Gilbert, 5 N. Y. App. Div. 98, 38 N. Y. Supp. 643. Relationship alone is suffi- 
cient according to the view of some courts because from it an expectation of 
pecuniary advantage may be presumed. See Loomis v. Eagle Life & Health 
Ins. Co., 6 Gray (Mass.) 396, 399. Where the relationship is that of husband 
and wife, this pecuniary advantage is clear because of the wife’s legal right to 
support and the husband’s right to her services. Gambs v. Covenant Mutual Life 
Ins. Co., 50 Mo. 44; Currier v. Continental Life Ins. Co., 57 Vt. 496. But in 
most other relationships the advantage may be so uncertain that more defi- 
nite evidence should be required to show an expectancy. Guardian Mutual 
Life Ins. Co. of New York v. Hogan, 80 Ill. 35; Life Ins. Clearing Co. v. O'Neill, 
106 Fed. 800. It would seem the best policy always to require from the insurer 
a pecuniary interest in the life. A sentimental interest alone may in the great 
majority of cases prevent the contract being objectionable as a wager, and 
may provide an effective check to the temptation to kill the insured. But 
there is no sufficient advantage to society in allowing compensation for senti- 
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mental loss, as there is in a case where one insures his means of subsistence; 
and without such advantage the dangerous tendencies which must occasionally 
bring evil results seem sufficient to invalidate the policy. Life Ins. Clearing 
Co. v. ONeill, supra. Contra, Woods v. Woods’ Adm’r, 130 Ky. 162, 113 S. W. 
79. See cases collected in RicHarps, INSURANCE Law, 3 ed., § 35; 1 May, In- 
SURANCE, 4 ed., § 102 A-107 C. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — CONFLICT BETWEEN 
FEDERAL AND STATE POLICE REGULATIONS: SAFETY APPLIANCE Laws. — 
A state statute required all locomotives used in the state to comply with 
certain specifications tending to promote the safety of travel, and for an elabo- 
rate system of inspection to enforce compliance. A subsequent federal statute 
embodied similar provisions for interstate locomotives, and differed only in 
details the enforcement of which would not render impossible enforcement of 
the state statute. Held, that the state statute is now invalid as to interstate 
commerce. Louisville & Nashville R. Co. v. Hughes, 201 Fed. 727 (Dist. Ct., 
S. D. Oh.). 

The state statute was admittedly valid, when passed, as an exercise of police 
power in the absence of federal regulation. But the law seems to be that a 
federal statute which shows an intent to exclude all state police regulation of 
interstate commerce in a given field is effective in so doing, even though the 
state regulations are not inconsistent with those of Congress. Northern Pa- 
cific Ry. Cov. Washington, 222 U. S. 370, 32 Sup. Ct. 160. In the principal 
case the intent of Congress to control completely one field of interstate com- 
merce is made plain by the elaborateness of the federal statute. Moreover, 
although the two statutes could have been enforced simultaneously, the ex- 
pense involved prohibits it as a matter of business expediency, and they 
should be held to be in direct conflict. See 26 Harv. L. Rev. 78. 


INTERSTATE COMMERCE — CONTROL BY STATES— CONFLICT BETWEEN 
FEDERAL AND STATE PoLicE REGULATIONS: Pure Food Laws. — A state stat- 
ute provided that a certain compound should not be sold under the label 
of “syrup.” The defendants, retail merchants, were convicted under this 
statute. The goods in question were bought in another state and the label 
and package were unaltered. The label “syrup” was a proper one under the 
federal Pure Food Act, applying to goods in interstate commerce. Held, that 
the state statute is invalid as interfering with the operation of the federal 
Pure Food Act. McDermott v. State of Wisconsin, 33 Sup. Ct. 431. 

For a discussion of the principles involved see 26 Harv. L. REv. 78. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — POWER 
TO ORDER EQUALIZATION OF INTRASTATE RATES WITH INTERSTATE RATES. — 
A state railroad commission fixed intrastate rates so low as to prevent com- 
mercial competition within the state by distributing centers just across the 
state line which had to ship under the reasonable interstate rates. The rail- 
road acquiesced. The Interstate Commerce Commission ordered the railroad 
to equalize its interstate and intrastate rates in that section. Held, that 
Congress has the constitutional power to do this, and it has delegated that 
power to the Interstate Commerce Commission. Texas & Pacific Ry. Co. v. 
United States, U. S. Commerce Ct., April 25, 1913. 

The court permitted the order because the state rates could be resisted by 
the railroad on the ground that they were unconstitutional in interfering with 
interstate commerce. The case thus presents a similar question to that in- 
volved in the State Railroad Rate Cases now before the Supreme Court. 
See Shepard v. Northern Pacific Ry. Co., 184 Fed. 765; St. Louis & S. F. 
Ry. Co. v. Hadley, 168 Fed. 317. In deciding that the discriminatory intra- 
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state rates were void when Congress through the Interstate Commerce Com- 
mission had acted on the matter, the court did not expressly decide that those 
rates were unconstitutional without such regulation. But if the Interstate 
Commerce Act gives to the Commission the power to vary such rates this 
would seem to be such action by Congress as would exclude any state regula- 
tion previously permissible. 


LANDLORD AND TENANT — RENT — CONSTRUCTIVE EvICcTION AS DEFENSE 
To ACTION FOR RENT. — The lessee of an apartment left before the end of the 
term because the stench from dead rats in the walls made the place untenant- 
able. In an action for rent for the remainder of the term, he pleaded these 
facts as amounting to a constructive eviction. Held, that this plea is a good 
defense. Barnard Realty Co. v. Bonwit, 139 N. Y. Supp. 1050 (Sup. Ct., App. 
Div.). 

It is well settled that eviction discharges the duty to pay rent. Sully v. 
Schmitt, 147 N. Y. 248,41 N. E. 514; Bassv. Rollins, 63 Minn. 226, 65 N. W. 348. 
_ But the cases seem confused as to what facts may constitute an eviction. 
' Some courts have held that a breach of covenant by the landlord: causing the 
premises to become untenantable and the tenant to leave, will be sufficient. 
Bass v. Rollins, supra; Lawrence v. Mycenian Marble Co., 1 N. Y. Misc. 105, 
20 N. Y. Supp. 698. Contra, Lunn v. Gage, 37 Ill. 19. By others, however, 
it has been said that the tenant must leave because of affirmative acts by the 
landlord. See TirFANY, LANDLORD AND TENANT, 1271; Huber v. Ryan, 26 
N. Y. Misc. 428, 56 N. Y. Supp. 135. -The better view would seem to be that 
if the landlord is under any duty in regard to the leased premises, the violation 
of which amounts to a tort, and a breach of this duty makes the premises 
untenantable, there will be an eviction. Alger v. Kennedy, 49 Vt. 109; Sully 
v. Schmitt, supra. Without express provision otherwise the lessor of a house 
need make no repairs. Daly v. Wise, 132 N. Y. 306, 30 N. E. 837; Libbey v. 
Tolford, 48 Me. 316. But when an apartment is leased, the view of the court 
in the principal case, that the space outside the inner walls is not included in 
the leasehold, seems reasonable, as the tenant cannot be considered as absolutely 
in control of all surrounding walls. It seems proper, therefore, that the duty 
to prevent rats within such walls from injuring the value of the leasehold should 
fall on the landlord; and his failure to repair resulting in a nuisance making 
the premises untenantable, should constitute a tort amounting to an eviction. 
Maddon v. Bullock, 115 N. Y. Supp. 723. 


LEGACIES AND DEvVISES — ABATEMENT — LEGACY CONDITIONED ON RE- 
LINQUISHMENT OF CLAIMS AGAINST THIRD Parties. — The defendant was en- 
titled to an annuity for life in a trust fund. The testator bequeathed money 
to the defendant on condition that she relinquish all such rights in favor of a 
charitable organization. The estate proved insufficient to satisfy all the general 
legacies. Held, that if she elects to take the legacy it is liable to abatement. 
Whitehead v. Street, Weekly Notes of Feb. 15, 1913, 40 (Eng., Ch. Div., 1913). 

The usual rule is that, in the absence of funds to satisfy the general legacies, 
they all abate together, even though the widow is among such legatees and is 
otherwise unprovided for. Blower v..Morrett, 2 Ves. 419; In re Schmeder’s 
Estate, [1891] 3 Ch. 44. Contra, In re Hardy, 17 Ch. D. 798. Courts and text- 
writers have repeatedly declared that wherever a legacy is given in lieu of 
dower or relinquishment of a claim, there is priority. See Davies v. Bush, 
Younge 341, 343; Zaiser v. Lawley, [1902] 2 Ch. 799, 807; THEOBALD ON 
Wits, 6 ed., 810; Witt1ams ON EXEcuToRS, 10 ed., 1093. Such has been 
the law for over two hundred years as to legacies in lieu of dower. Burridge 
v. Bradyl, 1 P. Wms. 127. But in England there seems to be no direct au- 
thority allowing priority to the legatee where other claims are given up. See 
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In re Wedmore, [1907] 2 Ch. 277, 280; THEOBALD ON WILLS, 7 ed., 846. In the 
United States the two are treated alike. Reynolds v. Reynolds, 27 R.I. 520; 
Wood v. Vandenburgh, 6 Paige (N. Y.) 277. If the intention of the testator 
was to grant a priority this intention should of course govern. See Appeal 
of Trustees of University of Pennsylvania, 97 Pa. St. 187, 200. In the absence 
of an expressed intent, cases where priority is allowed must be justified by the 
fiction of a presumed intent. Whether or not the relinquishment would inure 
to the benefit of the estate, it seems reasonable where the legacy is offered sub- 
stantially as an equivalent for a right relinquished, to imply a desire to have 
this legacy paid in full even at the expense of the other legatees. This seems 
a more satisfactory view than arbitrarily to restrict the dower rule to its facts, 
as did the principal case. Of course, if the right were to a liquidated sum less 
than the legacy, the implication would not be justified. In re Wedmore, supra. 
But the principal case is not distinguishable in that way. An intent to give 
priority can reasonably be implied, it is submitted, wherever a testator condi- 
tions a legacy on the relinquishment of a right which is not obviously worth 
less than the legacy. 


LIBEL AND SLANDER — ACTS AND Worps ACTIONABLE — Worps ACcTION- 
ABLE Per Se. — The defendant published a sensational and improbable story 
which purported to be a narration by the plaintiff of a personal experience. 
The plaintiff, a famous author, lecturer, and explorer, had written no such 
story. In a suit for libel the defendant demurred to a complaint setting out 
these facts. Held, that the demurrer slfould be overruled. D’Altomonte v. 
New York Herald Co., 139 N. Y. Supp. 200 (Sup. Ct., App. Div.). 

It is well settled that to constitute libel there need be no direct statement 
about the plaintiff. Archbold v. Sweet, 5 Car. & P. 219; Maynard v. Fireman’s 
Fund Ins. Co., 47 Cal. 207. Nor is it necessary that the defendant intend 
any libel. Curtis v. Mussey, 6 Gray (Mass.) 261. The publication in the prin- 
cipal case would lead readers to believe that the plaintiff was a writer of stories 
of doubtful literary merit. Cf. Archbold v. Sweet, supra. Also, by attributing 
to the plaintiff the recounting of personal experiences which his associates would 
know had never happened, the publication imputes to the plaintiff the 
writing of falsehoods. Words are held to be defamatory if they would be so 
understood by a particular class of persons. Martin v. The Picayune, 115 La. 
979, 40 So. 376; Archbold v. Sweet, supra, The principle generally adopted by 
the courts is that the question must be left to the jury if they might reasonably 
find that the publication was understood as defamatory. Dennis v. Johnson, 
42 Minn. 301, 44 N. W. 68; Martin v. The Picayune, supra. In the principal 
case the jury might reasonably find that the plaintiff’s reputation for truth and 
for being a person of real literary ability was injured among his associates by 
the publication. 


MUNICIPAL CORPORATIONS — FRANCHISES AND LICENSES — ESTOPPEL TO 
CHALLENGE VALIDITY OF ORDINANCE WHILE ENJOYING FRANCHISE UNDER IT. 
— A borough by ordinance granted the defendant’s assignor the right to use 
the streets for gas on condition that they supply free gas to churches. The 
defendant refused to comply with the condition on the ground that the ordi- 
nance was void. Held, that the validity of the ordinance cannot be attacked 
-by those enjoying a franchise under it. Bellevue Borough v. Manufacturers’ 
Light & Heat Co., 238 Pa. St. 388. 

If the decision in the principal case is correct, it must be on the ground that 
since the defendant accepted benefits under the ordinance, it is now estopped 
to assert its invalidity. It is well settled that public policy prevents 
the estoppel of a municipal corporation to assert its own lack of power. 
Ottawa v. Carey, 108 U.S. 110; McPherson v. Foster Bros., 43 Ia. 48. But a 
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city may be estopped from asserting irregularities in the exercise of a power 
as distinguished from entire absence of power. Marcy v. Oswege, 92 U.S. 637. 
And it is sometimes held that there is an estoppel against a municipal corpo- 
ration when it has permitted long adverse user of public property and large 
expenditures thereon. Paine Co. v. Oshkosh, 89 Wis. 449. But see London 
Bank v. Oakland, 90 Fed. 691, 701. Even in the case of utter lack of capacity 
the only objection to estopping the city would seem to be the necessity of sav- 
ing municipalities from the danger of the misconduct of corrupt officials. But 
see Schumm v. Seymour, 24 N. J. Eq. 143, 154. This objection failing where it 
is sought to hold the outsider, it would seem that the estoppel should exist in 
the circumstances of the principal case. See New York v. Sonneborn, 113 N.Y. 
423, 426, 21 N. E. 121; Buffalo v. Balcom, 134 N. Y. 532, 536, 32 N. E. 7, 8. 


NEGLIGENCE — Duty oF CARE — Business Custom as A Test or DuE 
Care. — The plaintiff, an employee of the defendant, was injured while work- 
ing on one of the defendant’s cars. The defendant requested a charge that it 
need exercise only the usual care of those engaged in the same business. Held, 
that the refusal so to charge was error. Canadian Northern Ry. Co. v. Senske, 
201 Fed. 637 (C. C. A., Eighth Circ.). 

In this doctrine the court has followed the language used in several other 
decisions in the federal courts. See Shankweiler v. Baltimore & Ohio R. Co., 148 
Fed. 195, 197; Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 416, 12 Sup. Ct. 
679, 682. But the decisions scarcely bear out the conclusion that this is the 
sole test for the jury. But see Chicago Great Western Ry. Co. v. Minneapolis, etc. 
Ry. Co., 176 Fed. 237, 242. The care others exercise should at most be only 
evidence of the care that a reasonably prudent man would exercise under the 
circumstances. See 14 Harv. L. REv. 156. 


NUISANCE — RECOVERY OF DAMAGES — RECOVERY OF DAMAGES BY ONE 
HAVING NO RIGHT IN THE PROPERTY AFFECTED. — The defendant constructed 
and maintained a pond which emitted noxious air, causing the death of the 
plaintiff’s intestate, while the latter was rightfully living in the house of his 
father. Held, that the defendant is liable for causing the death of the plain- 
tiff’s intestate by maintaining a nuisance. Hosmer v. Republic Iron & Steel Co., 
60 So. 8or (Ala.). 

The early law imposed absolute liability for injury caused, without regard 
to the fault of the actor. As to damage done to realty this conception has, to 
a large extent, persisted. See article by Professor BOHLEN, 59 U. or Pa. L. REv. 
298, 309, 310. Private nuisance partook of this nature, since it consisted of an 
injury to land or to the enjoyment or dominion of the possessor. See 3 BL. 
Comm., 216; Cootry, Torts, 3 ed., 1174. Consequently the fault of the person 
responsible for the nuisance was regarded as immaterial. See 59 U. or Pa. L. 
REV. 313, 314. It has long been recognized, however, that there is no liability 
for injuries purely personal, except in so far as there is fault on the part of the 
actor. See Hotmes, Common Law, 88-90. In allowing an action on the case 
for nuisance by one who has no legal estate or possessory interest in land the 
court is historically wrong. Moreover, it is running counter to modern ideas 
of justice which discountenance tort liability without culpability unless there 
are special demands of social expediency. Here, on the contrary, there is the 
practical objection, which has had weight in the law, that the defendant is 
thereby subjected to a multiplicity of actions. See Proprietors of Quincy Canal 
v. Newcomb, 7 Met. (Mass.) 276, 283. The weight of authority is against the 
principal case. McCalla v. Louisville & Nashville R. Co., 163 Ala. 107, 50 So. 
971; Ellis v. Kansas City, St. J. & C. B. R. Co., 63 Mo. 131; Hughes v. Auburn, 
161 N. Y. 96, 55 N. E. 389; Holly v. Boston Gas Light Co., 8 Gray (Mass.) 
123. (Specifically placed on the ground that there was no negligence.) Cf. 
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Kavanagh v. Barber, 131 N. Y. 211, 30 N. E. 235. Contra, Fort Worth & Rio 
Grande Ry. Co. v. Glenn, 97 Tex. 586, 80 S. W. 992. See Towaliga Falls Power 
Co. v. Sims, 6 Ga. App. 749, 752, 753, 65 S. E. 844, 846. If the plaintiff’s 
injury were occasioned by an act of the defendant and the defendant could 
have foreseen the injurious quality of the act, there should be a recovery 
on the ordinary principles of negligence. Hunt v. Lowell Gas Light Co., 8 
Allen (Mass.) 169. The plaintiff’s protection would be complete if there is im- 
posed on the defendant an affirmative duty to take reasonable measures to 
maintain his premises in a condition which would not cause injury to outsiders. 


PuBLic-SERVICE COMPANIES — REGULATION QF PUBLIC-SERVICE COMPANIES 
— CONTRACT FOR DIVISION OF TERRITORY: WHETHER AN ILLEGAL RESTRAINT 
or CompPETITION. — A state public-utilities law empowered a commission to 
prevent exorbitant charges. A statute prohibited agreements to restrain com- 
petition in the supply of any commodity of general use. The plaintiff and the 
defendant, two competing telephone companies, entered into a contract to 
divide the territory. Held, that the contract is specifically enforceable. Mc- 
Kinley Tel. Co. v. Cumberland Tel. Co., 140 N. W. 38 (Wis.). 

Apart from statutes such contracts between public-service companies are 
generally held void, as being in restraint of trade. South Chicago City Ry. Co. 
v. Calumet Electric St. Ry. Co., 171 Ill. 391, 49 N. E. 576; Chicago Gas Light 
& Coke Co. v. People’s Gas Light & Coke Co., 121 Ill. 530, 13 N. E. 169. But 
cf. Ives v. Smith, 3 N. Y. Supp. 645, 654. Pooling agreements are equally 
objectionable. Chicago, M. & St. P. Ry. Co. v. Wabash, St: L. & P. Ry. Co., 
61 Fed. 993; Texas & P. Ry. Co. v. Southern Pacific Ry. Co., 41 La. Ann. 970, 
6 So. 888. But cf. Manchester & L. R. Co. v. Concord R. Co., 66 N. H. 100, 20 
Atl. 383. It is undoubtedly the theory of the common law that competition is 
essential to trade. See Hooker v. Vandewater, 4 Den. (N. Y.) 349, 353. But 
see Kellogg v. Larkin, 3 Chand. (Wis.) 133,159. In private business this theory 
is still unquestioned by the courts, but experience has not vindicated the wisdom 
of its full application to public callings. The field in any given case must neces- 
sarily be very limited, and fierce competition between a few great public-service 
corporations may often result disastrously for the public. See Averill v. 
Southern Ry. Co., 75 Fed. 736, 738; Hare v. London & N. W. Ry. Co., 2 Johns. 
& H. 80, 103. At least in the case of telephone companies, a regulated monopoly 
furnishes better service. When a legal restraint was placed on all monopolies 
by the common law, the uncertain condition of public-service law caused the 
courts to overlook the fact that in the case of public-service companies, the 
absolute prohibition of unreasonable rates could have furnished a sure means 
of preventing the dangers of monopoly. See 2 MORAWETZ, PRIVATE CORPORA- 
TIONS, 2 ed., § 1131. When modern legislation has made this means of regulation 
effective by providing for public-utilities commissions, it seems reasonable for 
the courts to make an exception to the common-law rule in the case of 
public-service companies. Weld v. Gas & Electric Light Commissioners, 197 
Mass. 556, 84 N. E. rot. 


PUBLIC-SERVICE COMPANIES—- WHAT CALLINGS ARE PUBLIC — CEME- 
TERIES. — The respondent corporation maintained a cemetery, for several 
years serving the general public, both whites and negroes, without discrimina- 
tion. Thereafter a rule was made that no further lots should be sold to negroes. 
A negro petitioned for a writ of mandamus to compel the cemetery company 
to accept the body of his negro wife for burial. Held, that the petition was 
properly dismissed. People ex rel. Gaskill v. Forest Home Cemetery Co., 101 
N. E. 210 (Iil.). 

The principal case raises the question whether the cemetery is a public- 
service company under duty to serve all the public without discrimination. 
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Although most cemeteries are private or charitable in nature, nevertheless 
where thére is a clear public profession and where the undertaking is on a 
strictly business basis the calling is no doubt a public one. See Evergreen 
Cemetery Association v. Beecher, 53, Conn. 551, 553, 5 Atl. 353. Thus such 
corporations have by statute been given the right to acquire property by 
eminent domain. See Wolford v. Crystal Lake Cemetery Association, 54 Minn. 
440, 445, 56 N. W. 56; Rosehill Cemetery Co. v. Hopkinson, 114 Ill. 209, 214, 
29 N. E. 685. Unless the corporation in the principal case is private or chari- 
table, which does not appear clearly from the facts, the case would seem a 
proper one for issuing a writ of mandamus. 


RaILRoaps — LIABILITY FOR Frres — VALIDITY OF STIPULATIONS AGAINST 
LIABILITY FOR NEGLIGENCE. — Buildings of an ice company were destroyed 
by fire through the negligence of a railroad in operating a siding. The siding 
was on the railroad’s right of way and in its control although constructed 
originally to accommodate the ice company. In an action for damages, the 
railroad claimed exemption from liability by virtue of a special contract. Held, 
that the contract is against public policy. Stoneboro & Chautauqua Lake Ice 
Co. v. Lake Shore & Michigan Southern Ry. Co., 86 Atl. 87 (Pa.). See Notes, 


Pp. 742. 


A RECORDING AND REGISTRY Laws — ErFeEct OF RECORDING: IN GENERAL — 

ADVERSE POSSESSION UNDER UNRECORDED DEED. — A. who had long been in 
adverse possession of certain land, obtained, before the statute of limitations 
had completely run in his favor, a deed to the premises from the owner, B., 
which he never recorded. A. continued to hold for the full period of the statute 
of limitations and soon after died. C.,entering upon the land, obtained a second 
deed from B., recorded it and sold the land to a purchaser for value without 
notice. A.’s heirs now claim the property. Held, that they are entitled as 
against the bond fide purchaser. Winters v. Powell, 61 So. 96 (Ala.). 

As a general rule recording acts do not protect the purchaser of a good record 
title against one who has acquired a title through adverse possession, whether 
the adverse possessor was occupying at the time of the purchase or not. Hughes 
v. Graves, 39 Vt. 359; Schall v. Williams Valley R. Co., 35 Pa. St. 191. The 
majority of the court in the principal case decided that one can hold adversely 
although holding under an unrecorded deed. Although no cases exactly in 
point have been found, this would seem to be contrary to the general effect of 
recording statutes as construed by the courts, the purpose of recording stat- 
utes being only to give notice. As between the original parties and as against 
any person not expressly protected by the words of the statute, it seems settled 
that an unrecorded deed is an effective conveyance, recording not being neces- 
sary as a part of its execution. Sidle v. Maxwell, 4 Oh. St. 236; Aubuchon v. 
Bender, 44 Mo. 560. The Alabama courts have themselves adopted this 
view. See Wood v. Lake, 62 Ala. 489, 492. After the delivery of the unre- 
corded deed therefore, the grantee’s possession could not be adverse, and 
rights under the unrecorded deed should be inferior to those of the boné fide 
purchaser of the record title. 


RESTRAINT OF TRADE—SHERMAN ANTI-TRustT Act— MONOPOLY A 
CoNTINUING OFFENSE.— The defendants were indicted for a monopoly 
in violation of the Sherman Act. The unfair acts on which the monopoly 
was built up were committed more than three years prior to the indictment. 
Held, that the three-year statute of limitations is not a bar. United States v. 
Patterson, 201 Fed. 697 (Dist. Ct., S. D. Ohio). 

In the Standard Oil case, unfair acts committed prior to the passage of the 
Sherman Act were used to throw light on the intent with which the combination 
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was effected after the act. Standard Oil Co. v. United States, 221 U.S. 1, 31 
Sup. Ct. 502. But the principal case goes farther, for nothing but the continu- 
ing of a monopoly already acquired is alleged within the statutory period. 
It has several times been held that conspiracy to restrain trade is a continuing 
offense under the act. United States v. Kissell, 218 U.S. 601, 31 Sup. Ct. 124; 
United States v. Swift, 186 Fed. 1002. See 24 Harv. L. REv. 505. Likewise 
contracts in restraint of trade are not saved by virtue of having been entered 
into before the act was passed. United States v. Trans-Missouri Freight 
Association, 166 U. S. 290, 17 Sup. Ct. 540. It is true that the mere continu- 
ance of the result of a crime does not continue the crime. United States v. 
Irvine, 98 U. S. 450. But the Sherman Act condemns “monopolizing,”’ and 
seems therefore to make illegal the mere continuance of a monopoly illegally 
acquired. The act was aimed not more at the unfair acts in themselves than 
at the condition of stifled competition in which they result. The view of the 
principal case finds support in the language of several cases. See United States 
v. MacAndrews & Forbes Co., 149 Fed. 823, 830; Standard Oil Co. v. United 
States, supra, 58-62, 77. 


SPECIFIC PERFORMANCE — OPTION TO PwRCHASE — ENFORCEMENT AGAINST 
AN INTERVENING PURCHASER WITH Notice. — A vendor of land in considera- 
tion of one dollar gave the plaintiff an option to purchase the land for a speci- 
fied price at any time during the next thirty days. During this period the 
defendant purchased the land with notice of this option. The plaintiff exer- 
cised his option in due time and brought a bill for specific performance against 
the defendant and the vendor. The defendant demurred. Held, that the de- 
murrer should be overruled. Horgan v. Russell, 140 N. W. 99 (N. D.). See 
NOTES, p. 747. 


SURETYSHIP — SURETY’S DEFENSES: OMISSIONS OF CREDITOR — BANK’s 
Farture To Appty Deposit oF DEBTOR ON ITS CLAIM AGAINST Him. — The 
maker of a note after its maturity had general deposits with the bank holding 
the note sufficient to cover the debt, but afterwards withdrew them. Held, 
the surety is not released. National Bank of Commerce v. Gilvin, 152 S. W. 
652 (Tex., Ct. Civ. App.). 

The bank had the undoubted right to apply the deposit to discharge thedebt. 
Bank v. Brewing Co., 50 Oh. St. 151; Clark v. Northampton Bank, 160 Mass. 
26, 35 N. E. 108. Any release by the creditor of securities though acquired 
subsequent to the debt releases the surety to the value of the security. Baker 
v. Briggs, 8 Pick. (Mass.) 122; Rogers v. School Trustees, 46 Ill. 428. If this 
is solely because the surety loses his right of subrogation against the security, it 
has no application in the principal case where there is no security. National 
Mahaiwe Bank v. Peck, 127 Mass. 298. For the bank has no lien on the de- 
posits. Thus it cannot hold the deposit if the note is not due. Merchants’ 
National Bank v. Robinson, 97 Ky. 552; Columbia National Bank v. German 
National Bank, 56 Neb. 803, 77 N. W. 346. If there were a lien, though the 
deposits were insufficient to cover the debt, their payment would discharge 
the surety pro tanto. Wharton v. Duncan, 83 Pa. St. 40; Cummings v. Little, 
45 Me. 183. But such is not the law. People’s Bank v. Legrand, 103 Pa. St. 
309; Bacon’s Administrators v. Bacon’s Trustees, 94 Va. 686, 27 S. E. 576. 
But the creditor’s duty to the surety is more than mere refraining from inter- 
ference with his right to subrogation. Thus he must register documents if 
necessary to protect the security. State Bank v. Bartle, 114 Mo. 276, 21 S. W. 
816. He must notify the surety in certain cases. 1 BRANDT, SURETYSHIP, 
3 ed., c. viii. He must accept a tender by the debtor. Curiac v. Packard, 29 
Cal. 194 ; Spurgeon v. Smitha, 114 Ind. 453, 17 N. E. 105. . But he owes no 
duty to accept burdensome security. Fuller v. Tomlinson Brothers, 58 la. 111, 
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12 N. W. 127. Nor to prosecute his claim against the estate of a deceased 
debtor within the short period allowed. Sibley v. McAllaster, 8 N. H. 380; 
Villars v. Palmer, 67 Ill. 204. Contra, Bridges v. Blake, 106 Ind. 332, 6 N. E. 
833. Nor to prevent a judgment lien from expiring. Kindt’s Appeal, 102 Pa. 
St. 441. Nor to prove against the estate in bankruptcy orinsolvency. Clopton 
v. Spratt, 52 Miss. 251; Schott v. Youree, 142 Ill. 233, 31 N. E. 591. See 20 
Harv. L. Rev. 502. Nor to sue the debtor though requested by the surety. 
Hickok v. Farmers’ & Mechanics’ Bank, 35 Vt. 476; Harris v. Newell, 42 Wis. 
687. Contra, Pain v. Packard, 13 Johns. (N. Y.) 174. An affirmative duty, 
then, is imposed when slight action by the creditor will greatly benefit the 
surety. In the principal case, only a transfer in the bank’s books is required, 
and it seems that the duty should be imposed. Pursifull v. Pineville Banking Co., 
97 Ky. 154, 30S. W. 203; Commercial National Bank v. Henninger, 105 Pa. St. 
496. The weight of authority, however, holds the opposite result necessary to 
preserve the fluidity of bank deposits by protecting the bank in paying any 
check covered by a deposit. Davenport v. State Banking Co., 127 Mass. 298. 
National Mahaiwe Bank v. Peck, 126 Ga. 136, 54 S. E.977. There seems no 
reason for distinguishing between deposits at and those after the debt’s matu- 
rity, but this has been done in offe state. People’s Bank v. Legrand, supra; 
Commercial National Bank v. Henninger, 105 Pa. St. 496. 


Torts — INTERFERENCE WITH BUSINESS — EFFECT OF WRONGFUL MOTIVE 
IN SALE oF Lanp. — A landowner erected a large sign on her land bearing the 
words, “For Sale. Best Offer from Colored Family.” An advertisement sim- 
ilarly worded was published in a daily newspaper. Although intending to sell, 
the defendant was actuated by ill-will toward the plaintiffs, and by the threat- 
ened sale was seriously interfering with their real-estate business. The plain- 
tiffs filed a bill in equity to enjoin the defendant from continuing the 
advertisement and the sign. Held, that no injunction should be granted. Hol- 
brook v. Morrison, 100 N. E. 1111 (Mass.). See NOTES, p. 740. 


TROVER AND CONVERSION — DAMAGES — RIGHT TO RETURN CONVERTED 
PROPERTY IN MITIGATION OF DamaceEs. — The defendant in recovering two 
rafts that had gone adrift, by mistake took a raft belonging to the plaintiff. 
Upon being notified, the defendant left the raft at the plaintiff’s landing. 
The plaintiff sued for conversion. Held, that he may recover thé full value of 
the raft. MacKenzie v. The Scotia Lumber Co., 12 East. L. R.'120 (Nova|Scotia). 

In general, an action of trover may lie, even though the defendant acted 
under a mistake or intended to benefit the owner. Hollins v. Fowler, L. R. 
7 H. L. 757; Hiort v. Bott, L. R. 9 Ex. 86. The damages are ordinarily the 
full value of the chattel. This rule, though somewhat harsh, seems justified 
by the greater security afforded personal property by relieving the owner of 
the hardship of receiving a partially spoiled chattel, with purely conjectural 
damages. By the weight of authority in the United States, the measure of 
damages is the same even where, as in the principal case, the defendant is able 
and willing to put the plaintiff im statu quo. Carpenter v. Manhattan Life 
Ins. Co., 22 Hun (N. Y.) 47; Carpenter v. Dresser, 72 Me. 377. Where the 
plaintiff has suffered nothing by the conversion, it is hard to see what useful 
purpose is served by allowing him to force a sale on the defendant. Property 
rights are not thereby made more secure and nominal damages would serve to 
adjudicate the plaintiff’s right. See Sutton v. Great Northern R. Co., 99 Minn. 
376, 378, 109 N. W. 815, 816. The courts should have power to order such a 
plaintiff to mitigate damages. Hiort v. London & Northwestern R. Co., L. R. 
4 Ex. D. 188; Rutland & Washington R. Co. v. Bank of Middlebury, 32 Vt. 639; 
Bigelow Co. v. Heintze, 53 N. J. L. 69, 21 Atl. 109; Warder v. Baldwin, 51 
Wis. 450, 8 N. W. 257. 
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BOOK REVIEWS. 


LEcTURES ON LEGAL HiIsTORY AND MISCELLANEOUS Essays. By James 
Barr Ames. With a Memoir. Cambridge: Harvard University Press. 
1913. Pp. Vill, 553. 


The essays contained in this volume represent all the important writings of 
Professor Ames, with the exception of two articles on the Negotiable Instru- 
ments Law which have been separately published; and with the further ex- 
ception, of course, of the great mass of valuable annotations scattered through 
his case-books. 

As one of Mr. Ames’s friends has written, his work as an essayist was “only 
the by-product of his real work, chips from his workshop;” and great as was 
the labor which went into the lectures and essays in this volume, the statement 
is doubtless true. Learning and teaching were pursuits more vital and neces- 
sary to Mr. Ames than authorship, and the form of authorship to which he 
gave more time than to any other was that of annotating his numerous case- 
books. Yet the value of these essays is very great. About one-half of the 
volume is devoted to lectures on legal history. These were originally de- 
livered about twenty-five years ago. Many of them were subsequently elabo- 
rated and published in the HarvArp Law REvIeEw, and several were reprinted 
in the “Select Essays on Anglo-American Legal History.” But about one- 
third of the matter in the-lectures has never before been printed, and even 
if all had previously appeared in magazines the lectures well deserve publica- 
tion in a single volume. They give the best outline yet made of the common 
law and equity of England, aside from the law of crimes and of real property, 
in the important and interesting centuries when the foundations of modern 
English legal doctrine were welded into a connected and coherent whole. 

Most writers on the law of remote periods fall into one of two faults: either 
they become mere chroniclers of rules and decisions which for lack of adequate 
understanding or explanation seem barbarous and illogical, or they substitute 
imagination for fact and write of what may have been supposed to exist, rather 
than of what actually did exist. Nobody could have made a more thorough 
study of his sources than Mr. Ames, nor have used them more effectively; 
and yet, while giving the actual decisions on which his conclusions are based, 
he is able from the scattered fragments which these decisions furnish to recon- 
struct the theories and rules behind them, and show their relations to modern 
law. Much that is in these lectures is both an original and a final statement. 

The remainder of the essays composing the volume have all been published 
previously, and it is a work of supererogation to attempt to characterize 
them. They are already known wherever the English common law is studied. 
They show to those who never knew Mr. Ames his fertility in legal theory, 
as well as his learning and industry in supporting his theories with analogies 
from all branches of the law, and with decisions from the earliest to the latest 
times. 

The Memoir, which precedes the Essays, is skillfully put together from a 
number of tributes which appeared shortly after Mr. Ames’s death. It gives 
a statement of the facts of his life, and also gives some indication of the impres- 
sion he made upon those around him. 

Great labor has evidently gone into the editing of the volume. The prepara- 
tion of the text of the lectures, involving, as it did, a collation of numerous sets 
of manuscript notes, must have taken an enormous deal of time. The result 
achieved is excellent, for those of the lectures hitherto unpublished do not 
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read like mere notes, but like completed essays. The tables of sources consulted, 
of cases, and of other authorities cited, and the index, are all full and excellent. 
A debt of gratitude to the editor, who, though his name does not appear 
in the volume, is well known to be Professor Beale, should not be left unmen- 
tioned. His work has been done with scrupulous care and fidelity. ss. w. 





A GENERAL SURVEY OF EVENTS, SOURCES, PERSONS, AND MOVEMENTS IN 
CONTINENTAL LEGAL History. By Various European Authors. Boston: 
Little, Brown, and Company. 1912. pp. lili, 754. 


This volume, the first of the “Continental Legal History Series” published 
under the auspices of the Association of American Law Schools, seeks to render 
available for the English reader the results of half a century of critical study of 
the history of European law. Nothing of the sort has before been attempted 
within the limits of a single book or even a single series, and this volume “has 
therefore been constructed by fitting together chapters separately written, 
each by a specialist in his own field,” in the effort “to weave them into a con- 
nected and inclusive story, giving to each country the proper proportions, 
tracing in each the principal elements of legal life common to all, and exhibiting 
their variances from the highway of development.” Certain of the chapters 
have been specially written for the purpose by eminent scholars, others have 
been condensed and adapted from recent standard treatises. The introductory 
account of the period before 1000 and the succeeding chapter on Italy, taken 
from the Storia di diritto italiano of Calisse and revised by the author in Pro- 
fessor Wigmore’s translation, are particularly successful. The treatment is 
scholarly, the proportion is good, and, if any one book is to determine the direc- 
tion of approach to the general subject, it was probably wise to choose an 
Italian treatise. The portion devoted to France, chiefly from Brissaud, is 
much less satisfactory; there are too many names and titles for the present 
purpose, and the material needs bringing up to date. The same holds true 
of the all too brief pages on canon law taken from Brissaud, and the Scandina- 
vian chapter is likewise too bibliographical in character. The German portion 
uses excellent material, — Brunner, Stintzing, Stobbe, Schréder, Siegel, Zoepfl, 
— but the result is necessarily uneven and often scrappy. The translation 
here is apt to be clumsy and is sometimes misleading, as in dragging in hundreds, 
shires, and earldoms on p. 314,or rendering geistliche Stifter, as “ chapter-houses”’ 
(p. 325). The Netherlands, Switzerland, and Spain have the advantage of 
excellent accounts specially prepared for the purpose by van Hamel, Huber, 
and Altamira respectively. The Spanish chapters are relatively full arfd will 
prove of special interest to the American reader. The plan of the work does 
not include eastern Europe nor, what is a more serious omission, European 
colonies. . Any full treatment of colonial law would, of course, have been out 
of the question, but a large part of the significance of certain legal systems lies 
in the extent of their influence, and the reader would at least like to know 
something of the spread of the law of France and Spain to the New World. 
The necessary space could have been advantageously taken from the bibliog- 
raphies, long and not always discriminating lists of titles which can be of no 
use to those ignorant of foreign languages and which are quite as accessible to 
scholars in the original manuals. Criticisms of this sort should not, however, 
be taken as disparaging the usefulness of the work and the serious and careful 
labor which it has involved. Those who still doubt the utility of such knowl- 
edge of continental law as this series seeks to impart should read the introduc- 
tion by Justice Holmes and the preface of Professor Wigmore, the chairman of 
the editorial committee. The project shows generous recognition of the fruit- 
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fulness of the historical and comparative study of European law; its results 
ought to be gratefully received by students of history as well as by the members 
of the profession, for which it is particularly designed. C. H. H. 





THE EsSENTIALS OF INTERNATIONAL PuBLIC LAw. By Amos G. Hershey. 
New York: The Macmillan Company. 1912. pp. xlviii, 558. 


There was a place for this book; and the place is now filled creditably. 
The plan is to give a rapid survey of the whole subject, with such bibliographical 
material as will enable the reader to go into any special topic as deeply as he 
may wish. The book assigns proper proportions to the respective subjects. 
History is not over-emphasized. Nor is ethics. The attempt has been to pre- 
sent International Law as it is. The citation of judicial decisions does not go 
far beyond the material in Scott’s Cases on International Law; and this sort 
of restriction is part of the wise modesty appropriate to a book professing to be 
an elementary introduction. The various Conventions and Declarations of 
Hague Conferences, and of similar bodies, appear not in an appendix but in the 
text, the pertinent provisions being presented at the places where they explain 
the respective topics. Perhaps it might have been well to indicate more 
clearly that many of these provisions have not yet received formal approval 
from the countries in interest; but for practical purposes it must be admitted 
that in such Conventions and Declarations, even though not yet ratified, the 
student almost always finds useful statements of that which is believed by good 
authorities to be sound. 

As the scope of the book includes the whole of International Law, and not 
simply that part which is administered in courts, this is not in the strict sense 
a law book, or even a book prepared with special reference to the needs of law 
students. Yet the extra-legal matter, even though it be, as it seems to be, 
vastly the greater part of the text, does not render this book unacceptable to 
those who seek law only; for the book is so small that the extra-legal matter 
seems to be no more than even the most narrow-minded of lawyers might well 
accept as a necessary atmosphere explanatory of the law which has grown up 
within mere ethics and etiquette and diplomacy. Nor will the legal reader be 
repelled or injured by the non-legal tone in which the author deals with such 
of the points as can be said to be in the full sense law. In truth the person seek- 
ing for strict law is expected to use this book as a guide to other books. For 
this purpose the citations — numbering thousands — are of great value. Pre- 
fixed to the volume is a list of authorities covering twenty-eight pages. Bibli- 
ographies are appended to thirty-four of the thirty-five chapters. On almost 
every page are foot-notes giving references. Thus the book deserves a place 
in that small group to which any one interested in bibliographical material 
is much indebted — the group which includes Scott’s Cases on International 
Law, Bonfils’ Droit International Public, and Oppenheim’s International 
Law. 





IMMIGRATION AND LaBor. THE Economic AsPECTS OF EUROPEAN IMMIGRA- 
TION INTO THE UNITED StaTeEs. By Isaac A. Hourwich. New York: 
G. P. Putnam’s Sons. 1912. pp. xvii, 544. 


Recent studies of immigration into the United States, and especially the 
reports of the Immigration Commission, have dwelt much on the economic 
consequences of immigration, and have advocated restriction of immigration. 
Dr. Hourwich’s book is an argument against restriction, turning upon the thesis 
that immigration does not affect rates of wages and exists because demanded by 
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our industries. The author’s method is to compare wages at different times and 
places and, finding no clear evidence of lowered wages where immigrants go, 
to infer that immigration does not tend to lower wages. 

Apart from the fact that few American wage statistics are good enough for 
exact argument, a fundamental objection may be made to such an empirical 
study of wages as is here offered. Wages, like other prices, result ‘from the play 
of various forces; they may be stationary or even rise while one force making 
for reduction is increasing. Such a force, on clear grounds of theory, is immi- 
gration. No scrutiny of pay-rolls can show that wages in an occupation would 
not have been higher had fewer men competed for jobs. 

Powerful forces in our civilization are making for the increase of incomes. 
On social grounds such increase is peculiarly desirable in the stratum of occu- 
pations entered by immigrants, but is hindered by unrestricted immigration. 
A sparsely settled county needs immigrants in a very real sense; can there be 
the same absolute need in the present and future United States? R. F. F. 





A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORATIONS. 
By Thomas Gold Frost. Fourth Edition. Boston: Little, Brown, and 
Company. 1913. pp. xv. 884. 


This book consists of three parts. The first part consists of a statement of a 
number of points on which persons intending to form a corporation would 
like to be informed, and a compressed statement as to what the author con- 
siders is the law or the tendency of the law. It has a value in presenting points 
which ought to be carefully considered, but the author, in his limited space, 
is unable adequately to consider them. The subject of wlira vires transactions 
is, for example, given four pages. This part of the book is chatty, but not 
authoritative. The second part is a synopsis-digest of the incorporation acts 
of the several states and territories of the United States, and the third part is 
a collection of forms and precedents. The book is primarily a manual, and not 
a treatise, but is valuable as a manual. E. H. W. 





THE FRAMING OF THE CONSTITUTION OF THE UNITED STATES. By Max Far- 
rand. New Haven: Yale University Press. 1913. pp. ix, 281. 


HanDBOOK oF ENGLISH LAw Reports. By J. C. Fox. Part I. London: 
Butterworth and Company. 1913. pp. vili, 107. 


SUMMARIES OF LAws RELATING TO THE COMMITMENT AND CARE OF THE 
INSANE IN THE UNITED STATES. By John Koren. New York: National 
Committee for Mental Hygiene. 1912. pp. x, 297. 


THe PANAMA CANAL CONFLICT BETWEEN GREAT BRITAIN AND THE UNITED 
States OF AMERICA. By L. Oppenheim. Second Edition. Cambridge, 
England: University Press. 1913. pp. vi, 57. 


Essays IN TAXATION. By Edwin R. A. Seligman. Eighth Edition. London: 
Macmillan and Company, Ltd. 1913. pp. xi, 707. 


Tue LAw oF ARBITRATION AND Awarps. By Joshua Slater. Fifth Edition. 
Revised, Rewritten, and Enlarged by Albert Crew. London: Stevens 
and Haynes. 1913. pp. xxii, 232. 


PRINCIPLES OF MUHAMMADAN Law. By Faiz Badruddin Tyabji. Bom- 
bay: D. B. Taraporevala Sons. 1913. pp. XXxvii, 711. 
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Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. In use in Harvard, Columbia, 
Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities, The Harv. L. R. Pub. Asso. 
Edition with Supplement. 1906. pp. xix, 695. Price, $5.00 met. 


Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William 
Underhill Moore, Professors of Law, University of Wisconsin. 756 pp., 1 vol., price $4.50, buckram 
binding. West Publishing Co., St. Paul, Minn, 


Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late 
Dean of Harvard Law School. A reprint of the work originally published in 1881. With Table of 
Subjects, Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, 
half calf, $9.00 me¢. Harvard Publication Office, Cambridge, Mass. 


Bills, Notes, and Cheques, Cases on the Law of. Edited by Melville M. Bigelow, of the Boston Uni- 
versity Law School. Newedition. pp. xiv, 511; 146 cases, 8vo, $3.50 et. Little, Brown, & Co., Publishers. 


Carriers, Cases on the Law of. By Emlin McClain, Judge of the Iowa Supreme Court. Second Edi- 
tion, enlarged, pp. xi, 744; 225 cases, 8vo, cloth, $4.50 met. Little, Brown, & Co., Publishers. 


Carriers, Cases on the Law of. By Joseph H. Beale, Professor of Law in Harvard University, Cam- 
bridge, 1909; Harvard Publication Office, Cambridge, Mass., 1 vol., 8vo., pp. 634, half sheep, $4.00 met. 
In use in the following schools: Harvard, University of Chicago, University of Texas, University of 
Cincinnati, Fordham, Tulane University, and others. 


Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois. 614 pp., 1 volume, price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 
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Code Pleading, Redfield’s Cases on. By Henry S. Redfield, Professor of Law, Columbia University. 
The subjects treated are not only clearly analyzed in the Table of Contents, but there is also given in the 
table a full list of the cases printed in the volume. Vol. I, 1903, $6.00. The Banks Law Publishing Co., 
New York, 

Code Pleading, Select Cases on. Being a Selection of the best Authorities on the New Procedure in 
Pleading. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker, Voorhis & 
Co., New York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 

Code Pleading, Cases and Statutes on the Principles of. With Notes and Citations. By 
Charles M. Hepburn, Professor of Law in the University of Indiana, Publishers, W. H. Anderson & 
Co., Cincinnati, O., 1900. Part First, pp. xxxvi, 651. Price, cloth, $5.00. 

Common Law, Shirley’s Leading Cases in the. The author’s object is to elucidate the 150 cases 
of most general importance in the common law. The book deserves the highest praise, and the notes are 
by no means the least meritorious part of the work. 515 pp. 1888. Buckram, $3.00 #e¢. The Banks 
Law Publishing Co., New York. 

Conflict of Laws, A Selection of Cases on. With Notes and Summary. By Joseph H. Beale, 
Professor of Law in Harvard University. Cambridge, 1900-03: Harvard Publication Office, Vol. I, 8vo, 
pp. xviii, 489;Vol. Il, pp. xv, 548; Vol. III, pp. xviii, 548. Price, half sheep, $10.00 me¢#. In use in 
the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland Stanford, Jr., North Dakota, 
New York University, University of Indiana. 

Conflict of Laws, a Shorter Selection of Cases on. Adapted to the use of schools which are 
unable to give to the course the time necessary for the longer collection. Cambridge, 1907: Harvard 
Publication Office, 1 vol., 8vo., pp.848. Price, cloth, $5.00 ze¢. In use in the following law schools : Boston 
University, Creighton University, University of Missouri, Tulane University, Western Reserve, University 
of Iowa, Fordham, University of Wisconsin, University of South Carolina. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of 
Law, George Washington University. 750 pages, 1 volume, price, $4.50, buckram binding. West Pub- 
lishing Co., St. Paul, Minn. 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 
1,297; 296 cases, Second Ed., 8vo, buckram, $5.00 me¢. Little, Brown, & Co., Publishers. 


Constitutional Law, Cases on. With Notes. By James B. Thayer, LL.D., late Weld Professor of 
Law at Harvard University. Geo. H. Kent, Publisher, Cambridge, Mass. 2 vols., 8vo, cloth, pp. xxii, 
2,434, $10.00 met. In use at the following law schools: Harvard, Cornell, Northwestern University, 
Cincinnati University, Chicago, Pennsylvania, George Washington, Yale, Vanderbilt, Trinity. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of 
Law in Harvard University. 2 vols., pp. xv, 728, and iv, 682; 450 cases, 8vo, $10.00 met. Little, Brown, 
& Co., Publishers. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection 
of cases developing the fundamental principles involved in the formation, performance, and discharge of 
simple contracts and contracts under seal. By Ex-Judge William A. Keener, late Dean of Columbia 
University College of Law. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxii, 1,829; 
law canvas, $8.00 met. In use as a text-book at Columbia, Northwestern, University of Wisconsin, Leland 
Stanford, Jr., University of Maine, and other law schools. 

Contracts, Cases on the American Law of. By R. M. Benjamin and A. J. Messing, of the Law 
Department of Illinois Wesleyan University, In use at State Universities Indiana, Kansas, Tennessee, 
Alabama, Chicago-Kent College of Law, Cleveland Law School,Cincinnati Y.M.C.A., Washington and 
Lee University, Catholic University of America, and many others. 1 vol., 867 pages; buckram, $4.50. 
The Bobbs-Merrill Company, Indianapolis. , 

Contracts, Select Cases on the Law of. Edited and Annotated by Clarence D. Ashley, LL.D., Dean 
of the New York University Law School. 1 vol., 956 pp., buckram, $5.00. Leslie J. Tompkins, publisher, 
32 Waverly Place, New York City. 

Corporation Cases, Dean’s. By Maurice B. Dean, of the New York Bar. The object of this book is 
to enable the student to deduce the principles of corporation law from the facts of actual decisions without 
useless effort, and to fix those principles in his memory by reference to specific cases. A special feature of 
this book is that it is printed on one side of the page, leaving the right page blank for student’s notes. 
Price, $5.00 zet, in buckram. The Banks Law Publishing Co., New York. 

Corporation Cases (Private). By George F. Canfield (Harvard A.B., LL.B.), Professor of Law at 
Columbia University, and I. M.Wormser (Columbia A.B., LL.B.), Professor of Corporations, University of 
Illinois. Complete in one volume, about 960 pages. To be used in Columbia, Yale, Illinois, Marquette 
and other leading law schools. 1913. $5.00. The Bobbs-Merrill Company, Indianapolis. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Carter Professor of Juris- 
prudence in Harvard University. Cambridge, 1911. Harvard Publication Office. 1 vol., 8vo, about 700 


pages ; price, $4.00 me#, In use in the following schools: Harvard, Yale, University of Illinois, Creighton, 
and others. 





Please mention THE REviEW when dealing with our Advertisers. 


(7) 

















ADVERTISEMENTS 





Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston Uni- 
versity Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 
177 cases, 8vo, buckram, $4.00 ze#, Little, Brown, & Co., Publishers, 


Corporations, Private, A Selection of Cases on the Law of. By Ex-Judge William A. Keener, 
late Dean of Columbia University College of Law. Publishers, Baker, Voorhis & Co., New York. 
2 vols., 8vo, pp. xxv, 1975; law canvas, $8.00 me¢, In use as a text-book at Columbia University, 
Buffalo Law School, and other law schools. 


Corporations, Private, A Selection of Cases on the Law of. By Leslie J. Tompkins, Professor 
of Law and Secretary of the New York University Law School. Publishers, Baker, Voorhis & Co., New 
York. 1 vol., 8vo, 1162 pp.; law canvas, $6.00 met. 


Corporations, Private, Cases on. By Edward H. Warren, Professor in the Harvard Law School. 
Published in 1909. Now in use in Harvard, Boston, Yale, Cornell, Fordham, New Jersey, George Wash- 
ington, Washington College of Law, Catholic University, Pittsburg, Western Reserve, Ohio State, North- 
western, Chicago, Illinois, Wisconsin, Louisville, Missouri, Tulane, Texas, Washburn, Oklahoma, North 
Dakota, Idaho, Montana, Colorado, Utah, California, Hastings, Leland Stanford, Jr., San Francisco, 
Washington, Spokane, and other law schools. 667 pp., together with an Appendix of Corporate Forms, 
1 vol., $5.00 met. 


Corporations, Private, Cases on. By Horace L. Wilgus, Professor of Law, University of Michigan. 
2 vols., 2000 pages; buckram, $6.00. In use at State Universities of Iowa, Indiana, Maine, Michigan, 
Creighton College of Law, Manila College of Law, and others. New one vol. edition in preparation. The 
Bobbs-Merrill Company, Indianapolis. 


Criminal Law, Cases on. By Joseph Henry Beale, Jr., Professor of Law in Harvard University. Second 
edition. Cambridge, 1907. Harvard Publication Office. 1 vol., 8vo, pp. xvi, 1107. Price, cloth, 
$5.00 met. In use as a text-book at the following law schools: Harvard, Columbia, University of the 
City of New York, Cornell, Leland Stanford, Jr., Indiana, Cincinnati, Illinois, Hastings, California, Maine, 
North Dakota, Chicago, Denver, Northwestern, Missouri, Nebraska, Highland Park, Richmond, Fordham, 
Creighton, University of Washington, University of Wisconsin, Tulane, University of Oklahoma, University 
of Utah, Y. M. C. A. Law School, Boston, Spokane, Ohio, Iowa, Washburn. 


Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, 
University of Pennsylvania. 610 pp., 1 vol., price, $4.00, buckram binding. Together with abridged 
edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.00 met. West Pub- 
lishing Co., St. Paul, Minn. 


Criminal Law, Shirley’s Leading Cases in, and Stephens on Actions for Malicious 
Prosecution. American Notes by Ramsay. 1889. 264 pp., buckram, $2.50 wef. Publishers, 
Banks Law Publishing Co., New York. 


Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor 
of Law, University of Pennsylvania. 427 pp., 1 vol., price, $3.50, buckram binding. Abridged edition 
of Mikell’s Cases on Criminal Procedure, 180 pages, $2.00 met. West Publishing Co., St. Paul, Minn. 


Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, Uni- 
versity of Chicago, and Barry Gilbert, Professor of Law, Iowa State University. 620 pp.,1 vol., price, 
$4.00, buckram binding. West Publishing Co., St. Paul, Minn. 


Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. 
pp. xvi, 624; 224 cases, second edition, crown 8vo, buckram, $3.50 met. Little, Brown, & Co., Publishers. 


Domestic Relations and the Law of Persons, Cases on. Second Edition, Enlarged. By 
Edwin H. Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New 
York, 8vo, pp. xviii, 624. Price, law canvas, $3.50 met. Used as a text-book at the law schools of 
Cornell University, University of Michigan, University of Iowa, University of Indiana, Stanford Univer- 
sity, and other law schools, 


Equity Jurisdiction, Cases on. By Ex-Judge William A. Keener, late Dean of Columbia University 
School of Law. Publishers, Baker, Voorhis & Co., New York. 3 vols., 8vo, law canvas. Vol. I, pp. 
x, 885; Vol. IT, pp. xi, 1260; Vol. III, pp. ix, 1028; $5.00 me¢ per volume. Used at Northwestern, 
Cincinnati, New York University, University of Wisconsin, and other law schools, 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C.C. Langdell, LL.D., 
late Dane Professor of Law in Harvard University. Being a collection of seventeen articles published in 
the Harvard Law Review, containing Index and Table of Cases. Price, sheep, $4.00. The Harvard Law 
Review Association, Cambridge, Mass. 

Equity Jurisdiction, Casesin. By James Barr Ames, late Dean of Harvard Law School. Vol. I, Parts 
I-VI. Price, $4.25. Vol. II, Parts I-III. Price, $2.00. Harvard Publication Office, Cambridge, Mass. 
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Equity Jurisdiction, Cases on. By James Brown Scott, Professor of Law in George Washington 
University. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxiv, 1691; law canvas, 
$9.00. In use at George Washington and Illinois Universities, Hastings College of Law, and other law 
schools. 

Equity, Brett’s Leading Cases in Modern. By Thomas Brett, Esq. With American Notes, by 
Franklin S. Dickson. 1888. 497 pp. Buckram, $3.00 met. The Banks Law Publishing Co., New York. 


Equity, White and Tudor’s Leading Cases in. A Selection of Leading Cases in Equity, with 
Notes. By Frederick Thomas White and Owen Davis Tudor. Together with Notes and American 
Cases by Franklin S. Dickson, LL.B. 4 vols., 2614 pp., 1889, buckram, $14.00 met. The Banks Law 
Publishing Co., New York. 

Evidence at Comman Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. 
Second Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $6.00 met. In 
use at Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, 
Cincinnati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University 
Law School. pp. xxvi, 822; 500 cases, 8vo, buckram, $5.00 me¢. Interleaved edition, 2 vols., $6.50 met. 
Little, Brown, & Co., Publishers, Boston. 


Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Professor of Law in Har- 

vard University. Harvard Publication Office, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 1197; cloth, $4.50 met. . 
In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, Indiana University, 
University of Wisconsin, Creighton University, Cincinnati, Boston University, Stanford, Northwestern, 
Western Reserve, Universities of Kansas, Denver, South Carolina, and elsewhere. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law. canvas, $4.00 met. In use 
at Cornell, New York University, University of Missouri, Iowa State University, and other,law schools. 


Insurance, Cases on. By George Richards, LL.B.,M.A. A Selection of Cases on the Law of Insurance, 
especially Fire, Life, Accident, Marine, and Employers’ Liability. With an appendix of forms. Cloth, 
PP. 400, 1910, $3.50. The Banks Law Publishing Co., New York. In use at the Insurance Institute of 
America, Columbia Law School, Yale Law School, New York Law School, New York University, Brook- 
lyn Law School, Leland Stanford University, Dickinson Law School, Vanderbilt University, Mississippi 
Law School, Wakeforest — Department of Law, and other law schools. 

International Law, Cases on. By James Brown Scott, Professor of Law at George Washington 
University School of Law. 960 pp., 1 vol., price, $3.50, cloth. West Publishing Co., St. Paul, Minn. 


Mining Law, Cases on. By Geo. P. Costigan, Jr., Professor of Law, Northwestern University. In use at 
Michigan, Stanford, Yale, Northwestern, Denver, and many others. 1 vol., 785 pages; buckram. 1912. 
$5.00. The Bobbs-Merrill Company, Indianapolis. 

Mortgages, Pledges, Bonds, and Other Commercial Securities, A Selection of Cases 
on. With Notes and Citations. By Bruce Wyman, Professor of Law in Harvard University, Harvard 
Publication Office, Cambridge, Mass. Revised Edition, 500 pp. ; cloth, $3.75 met, prepaid. Used in the 
following law schools: Harvard, Illinois, California, Leland Stanford, Jr., Indiana, Western Reserve, 
Chicago, Fordham, Cincinnati, George Washington, Idaho, Minnesota, Montana, and North Dakota. 


Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean 
of the Faculty of Law in Columbia University. Publishers, Baker, Voorhis & Co., New York. Parts 
I, II, and III, 8vo, pp. i, 1-772 inc.; cloth, $4.00 mez. In use at Columbia, New York University, Yale, 
and other law schools. 


Negotiable Instruments— Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, 
late Professor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. 
Colson, of the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900 ; 
law canvas, $4.50 et. In use at Cornell, Northwestern, University of Maine, Indiana University, and 
other law schools. This work contains: (1) The Negotiable Instruments Law as enacted in several of the 
States; (2) the original notes of the American draftsman (J. J. Crawford, Esq.) ; (3) many of the notes 
of the English draftsman (Judge Chalmers) ; (4) the English Bills of Exchange Act; (5) a large collection 
of Selected and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and 
thorough annotations by the editor. 


Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan, References to English Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Ohio, Publishers. 1 vol., 364 pp., 
$3.50. (Special rates to Law Students.) 
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Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School, Cambridge. A reprint of the work originally issued, 1881-1887. 1 vol., 8vo, pp. viii, 
622. Price, cloth, $5.00 et. Harvard Publication Office, Cambridge, Mass. 


Partnership, Selected Cases on the Law of, including Limited Partnership. By Francis M. 
Burdick, Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, Svo, 
cloth, $4.50 et. Little, Brown, & Co., Publishers. 


Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, 
University of Wisconsin, 638 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., 
St. Paul, Minn. 


Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband 
and Wife.) By Jeremiah Smith, Story Professor of Law in Harvard University. Harvard Publica- 
tion Office. 1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 ef. 


Persons and Domestic Relations, Cases on, American Case-Book Series. By Albert M. Kales, 
Professor of Law, Northwestern University Law School. 670 pp., 1 vol., price $4.00, buckram binding. 
West Publishing Co., St. Paul, Minn. 


Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean 
of Harvard Law School. Second Edition. Parts I-IV, pp. 349. Price, $2.00 me¢, Harvard Pub- 
lication Office, Cambridge, Mass. 


Property, Cases on the Law of. By John Chipman Gray, Royall Professor of Law in Harvard Uni- 
versity. George H. Kent, Publisher, Cambridge, Mass. 6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. 
Volumes of this series are used in the following universities : Harvard, Columbia, Indiana, North Dakota, 
Chicago, Nebraska, Northwestern, Stanford, Utah, Washington State University, Wisconsin, Michigan, 
Iowa, Oklahoma, and Minnesota. 


Public Service Companies: Public Carriers, Public Works, and Other Public Utilities, 
Cases on. By Bruce Wyman, Professor of Law in Harvard University. Harvard Publication 
Office, Cambridge, Mass. 1 vol., 8vo, pp. xii, 607, with an index of subjects; half sheep, $4.00 et, prepaid. 
Used in the following law schools: Harvard, Columbia, Chicago, Indiana, Western Reserve, Leland 
Stanford, Jr., Northwestern, Nebraska, Louisville, Fordham, Creighton, Texas, and Michigan. 


Quasi-Contracts. By Edwin H. Woodruff, Professor of Law, Cornell University. In use at following 
Universities: Chicago, Yale, Stanford, Michigan, Cincinnati, Cornell, Washington, Southern California, 
Kansas, Iowa, Pennsylvania, Kentucky, Nebraska, Syracuse, New York, Tulane, North Dakota, Tennessee, 
Denver, Western Reserve, Northwestern, Buffalo Law School, and many others. 1 vol., 680 pages, 
buckram, $4.50. The Bobbs-Merrill Company, Indianapolis. 


Quasi-Contracts, Cases on. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 772, law canvas, $4.50 met. In use 
as a text-book at Harvard, Columbia, and George Washington Universities, University of Wisconsin, 
University of Pennsylvania, and other law schools. 


Real Property, Selected Cases on the Law of Property in Land. Containing a classified 
selection of cases on the topics usually taught in law schools in the course on “ Real Property.’? By 
William A. Finch, Professor of Law at Cornell University. Second Edition, with Supplementary Cases 
and Notes. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1387, law canvas, $5.00 met. 
In use at Cornell, University of Wisconsin, University of Maine, University of Missouri, University of 
California, and other law schools. 


Restraint of Trade, Cases on. By Bruce Wyman, Professor of Law in Harvard University. Har- 
vard Publication Office, Cambridge, Mass. Part I: ComPETITION, $1.25; Part Il: COMBINATION, 
$1.50; Part III: AssocitaTIon, $1.75 ; Part IV: CONSOLIDATION, $1.50. Used in the Department of 
Economics of Harvard University and elsewhere. 


Sales, Cases on. By Samuel Williston, Weld Professor of Law in Harvard University. The Harv. Law 
Rev. Pub. Asso., Second Edition, 1905. pp. 1086. In use as a text-book in the law schools of the 
following universities: Harvard, Michigan, Northwestern, Cincinnati, California, Western Reserve, Indiana, 
Leland Stanford, Jr., Iowa, Colorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington State. 
Price, $6.00 met. 


Sales, Selected Cases on, including Limited Partnership. By Francis M. Burdick, Dwight Pro- 
fessor of Law in Columbia University School of Law. pp. xiii, 792; 330 cases, 8vo, cloth, $4.50 met. 
Little, Brown, & Co., Publishers. 


Sales, Erwin’s Cases on. These cases have been selected and arranged especially for the use of law 
students, and are designed to furnish material for the practical study of the leading topics in the Law of 
Sales of Personal Property, by Frank A. Erwin, Professor of Law, New York University. 1909. Cloth, 
$3.50. The Banks Law Publishing Co., New York. 
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Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, Professor of Law, 
University of Pennsylvania, 660 pp.,1 vol., price $4.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. | Harvard Publication Office, 
Cambridge, Mass, 

Torts, A Selection of Cases on the Law of. Volume I, with Notes and Citations, Third Edition, 
by James Barr Ames, late Dean of Harvard Law School. Volume II, Second Edition, by Jeremiah Smith, 
Story Professor of Law in Harvard University. The Harv. L. R. Pub. Asso., Cambridge. 8vo. Vol. I, 
pp. xiv, 910. Vol. II, pp. x, 731. Price, $6.00 wef. Harvard Publication Office, Cambridge, Mass. 


Torts, Erwin’s Cases on. This collection of cases, primarily intended for the use of students, furnishes 
material for a practical study of the principal topics of the Law of Torts, By Frank A. Erwin, Professor 
of Law in New York University. 1900, Cloth, $3.50. The Banks Law Publishing Co., New York, 


Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $4.50 met. Little, Brown, & Co., Publishers. 


Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2 vols. Over 2,000 pages. 8vo. Printed on thin paper. 
Limp morocco, gilt edges, $11.00 met. Little, Brown, & Co., Publishers. 


Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 


Trusts, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Second Edition, Parts [, II, and III, pp. 527. Price, cloth, $4.00 #e¢. Harvard Publi- 
cation Office, Cambridge, Mass, ~ 


Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, 
Northwestern University. 781 pp., 1 vol., price, $4.50, buckram binding. West Publishing Company, 
St. Paul, Minn. 


Wills, Principles of the Law of, with Selected Cases. By Stewart Chaplin, late Professor of Law 
at the Metropolis Law School, New York. Baker, Voorhis & Co., New York, 8vo, pp. 530. Price, 
law canvas, $3.50. Used at the New York University, Iowa State University, University of Maine, and 
other law schools, 
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The Modern Legal Philosophy Series 








No such series has ever before been presented in the Eng- 
lish language. It makes accessible to all, for the first time, adequate 
works for an acquaintance with the detailed history of the world’s legal 
philosophy. 


Advance Subscriptions to Series, $42.60 
Payable proportionately as each book is published 


NOW PUBLISHED 


I. The Science of Law, By Karl Gareis .............. $3.50 

II. The World’s Legal Philosophies. By Fritz Berolz- 
Ns io sc css Fh oa Vs Baw eee eV os balks Re $4.25 
III. Comparative Legal Philosophy. By Luigi Miraglia.. $4.75 
IV. General Theory of Law. By N. M. Korkunov...... $3.50 

FOR EARLY PUBLICATION 
V. Law asa Means to an End. By Rudolph von Ihering $3.50 
XII. The Philosophy of Law. By Josef Kohler.......... $3.50 
TO FOLLOW 


VI. The Positive Philosophy of Law. By I. Vanni .... $3.50 
VII. Modern French Legal Philosophy. By A. Fouillee 








ne SRR SY ARERR och Ly SPEAR eae ANTS A: $3.75 
Vill. The Theory of Justice. By Rudolph Stammler...... $4.50 
IX. Select Essays in Modern Legal Philosophy. By 
ail i i ae a ae $4.50 
X. The Formal Basis of Law. By G. Del Vecchio ...... $4.50 
XI. The Scientific Basis of Legal Justice ............. $4.75 
XIII. Philosophy in the Development of Law. By, P. 
Oe Fu oko sks i. eee $4.75 
PUBLISHED BY 
THE BOSTON BOOK CO. 
83 to 91 Francis Street Fenway, Boston, Mass. 
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MAPICS DE OO Aa OM Em Se 


ADVERTISEMENTS 





An Interesting List at Interesting Prices 


The first three sets below are all of the original editions. 

Pennsylvania Reporis, comprising the Supreme Court Reports, 65 volumes, 
prior to Pennsylvania State Reports, complete. It is exceedingly rare that 
booksellers are able to offer a complete original Pennsylvania. 

United States Supreme Court Reports complete, original edition, 226 volumes. 

The English Law Reports, Chancery Series, from 1865 to 1912 inclusive, 


all original English print. 


We can have either of these sets put in special binding as the purchaser 


desires. 


Selected and Annotated Cases 

American Decisions, 100 vols. 

American Reports, 60 vols. 

American State Reports, 140 vols. 
Digest of the three sets, 8 vols. 

American Bankruptcy Reports, compl., 28 vols. 

American Electrical Cases, 9 vols. 

American and English Annotated Cases, and 
Digest, 26 vols. 

American & English RailroadCases, N.S. 58 vols. 

American Probate Reports, 8 vols. 

Lawyers’ Reports Annotated, 70 vols. and 
Digest, 3 vols. 

Lawyers’ Reports Annotated, N.S. 41 vols. 


Reporters 
Northeastern Reporter, complete, 100 vols. 
Northwestern Reporter, complete, 137 vols. 
Northwestern Reporter Digest 
Northeastern Reporter Digest 


State Reports 
Massachusetts Reports, complete, 208 single 
volumes. 
New York Common Law, Chancery, and Court 
of Appeals Reports, complete, 317 vols. 
Illinois Reports, complete, 256 vols. 
Illinois Appellate Reports, 168 vols. 
Michigan Reports, complete, 168 vols. 
Wisconsin Reports, complete, 145 vols. 


Reports to the Reporters 
Massachusetts, 138 vols. 
New York Court of Appeals, 100 vols. (in 20). 
New Jersey Equity, 40 vols. 
Pennsylvania, 175 vols. 
Ohio, 62 vols. (in 31 books). 
Illinois, 113 vols. 
Wisconsin, 48 vols. 
Iowa, 55 vols. 
Georgia, 82 vols. 





California, 63 vols. 
Colorado, 6 vols. 

Idaho, 1 vol. 

H+ etary 22 se ( , 

abama, 98 vols. (in 49 
Mississippi, 63 vols. (in 3 sf To So. Reporter 
Louisiana 89 vols. (in 45) 

Vermont, 66 vols. (in 17) 
Rhode Island, 14 vols. 

The following Reports prior to the Pacific 
Reporter is an extra annotated edition, 135 
vols. in 40 books: 

California, 63 vols., Oregon, 10 vols., 

Washington, 1 vol., Montana, 3 vols., Col- 

orado, 6 vols., Nevada, 16 vols., Utah, 

2 vols., Wyoming, 2 vols., New Mexico, 

2 vols., Idaho, 1 vol., Kansas, 29 vols. 

United States Supreme Court Reports as 
follows : 

U. S. Reports, Co-op. Edition, 225 vols. 
in 56 books, buckram or sheep. 

U. S. Reports, Curtis’s Edition, 226 vols. 
in 190 books. 

U. S. Reports, Banks’s Official Edition, 
226 vols. in 121 books, canvas binding, 
good as new. 

U. S. Reports, Co-op Edition, to vol. 105, 
and U. S. Supreme Court Reporter to 
date. 

Especialiy low prices have been made on 
these U. S. Reports. We have too many of 
them and must turn them out. 

English Reports Reprint. 132 vols. ready. 


Encyclopedias 
A. & E. Encyclopedia, 1st edition, 31 vols. 
A. & E. Encyclopedia, 2nd edition, 32 vols. 
Encyclopedia of Pleading and Practice, 23 vols. 
Encyclopedia of Forms, 18 vols. 
Encyclopedia of Law and Procedure (“CYC”) 
40 vols. and 1913 Annotations. 


_ Our stock of these books is excessive and your inquiries will have our best attention. The 
prices quoted will be exceedingly low to move this stock. This is a clearing-out sale prior to 


summer. All books in good condition as to bindin 
There are many new text-books coming out. 


ows complete inside. 


e have them all. We desire your orders. 


GEORGE I. JONES, Law-Bookseller 


202 SOUTH CLARK STREET 


CHICAGO, ILL. 
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ADVERTISEMENTS 


A Brief Survey of 
Equity Jurisdiction 


By C. C. LANGDELL 


Late Professor of Law in Harvard 
University. Second Edition, Enlarged 








@. A collection of Professor Langdell’s valuable articles 
upon the various phases of equity jurisdiction, which have 






appeared in the Harvarp Law Review. 





@ The book in its present form contains five articles written 
in the last years of the author’s life and a carefully prepared 
INDEX and TABLE OF CASES. 










@ The topics treated are: Classification of Rights and 
Wrongs; Specific Performance ; Bills for an Account ; Bills 
of Equitable Assumpsit ; Creditors’ Bills ; Real Obligations ; 
Equitable Conversion. 







@ The volume is used in the course in Equity in New York 
University School of Law and has been favorably received 
by lawyers. 






@ Bound in sheep, 434 pages, 8vo. Price, delivered, $4.00. 






THE HARVARD LAW REVIEW 
ASSOCIATION 







CAMBRIDGE, MASS. 
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CYC ON INDIA PAPER 


40 Volumes _ 430 Titles 62,000 Pages 

















A Rage demand of the profession for a light, easy-to-handle 
volume has made a thin paper edition of CYC necessary. 
CYC has been printed on ordinary book paper, making an 
average thickness per volume of 3% inches; the average weight 
per volume 61% pounds, and the shelf space necessary to accom- 
modate the 40 volumes, eleven lineal feet, or four shelves, 234 
feet long. But now you can obtain the work in the more compact 
form on thin paper with an average of 14% inches to the volume 
in thickness, about three pounds as to weight, and only five feet 
for its shelving. 


This adoption of the NEW thin paper edition has, 
at a ‘stroke, transformed CYC from a series of heavy and 
bulky books, to those that are both light in weight and attrac- 
tive in make-up. 

The advantages of the thin paper edition cannot be fully 
appreciated until it has been examined and actually used in the 
office or home library. 


Specimen pages have been prepared and upon request we 


will be pleased to supply you with same FREE OF CHARGE. 


Detach and mail this coupon. 











THE AMERICAN LAW BOOK CoO. 

) 27 Cedar Street, New York 

Gentlemen : 
Please send sample pages and full particulars concern- 


ing the NEW INDIA PAPER EDITION OF CYc. I am 


(India Paper) pasion, 


especially interested in the (Regular Paper) 
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‘‘By Jove, That’s Great— Ma 


Just What I Wanted 


Here’s my exact point covered in the 
L.R.A.—all the cases I have already 
found and a lot more besides—ought to 
have looked here in the first place— 
next time I will.” 


This enthusiasm in the use of 


Lawyers Reports Annotated 


is duplicated daily in thousands of good law 
offices and should be in yours. 


Lawyers Reports Annotated is a compendium 
or abstract of the law, built upon selected illustrative cases 
from final courts, and containing the most exhaustive an- 
notation ever attempted; having a complete digest which 
enables you to not only quickly find the law but to lay your 
finger on the vital points at issue. It saves your time, your 
effort, and increases your efficiency. It gives you all the 
cases ‘on the fence,” for and against; and is, if desired, a 
reliable briefmaker ; in fact, judges and lawyers often take 

eir opinions and briefs from L.R.A. direct. 


CUT OUT AND MAIL COUPON 


To The Lawyers Co-op. Pub. Co., Rochester, N. Y. 
New York Chicago St.Paul Seattle 
Please send me “‘The Law as made by Cases and how 
to keep abreast of it,”” by Hersey Egginton of the New 
York Bar—also—“How I Win Cases,” by 800 Lawyers, 
and prices and terms on Lawyers Reports Annotated. 
H-5-13 





Name 





Address 









































Halsbury’s © 
Lawsof England 


A LIBRARY IN ITSELF 





The Right Honourable The Earl of Halsbury Lord 
High Chancellor of England, 1885-86; 
1886-92; and 1895-1905. 


itor-in-Chief 


WENTY-FOUR volumes of | this 

greatest English law work (soon to be 

completed in about 28 volumes, giving 
a complete statement of the Whole Law of 
England to date) are now out. 

American Law Makers have taken the English 
Statutes for a pattern for the present Corporation Laws, 
the Negotiable Instrument Law, the Employers’ Lia- 
bility Acts, the Workingmen’s Compensation Acts 
and many others. Volume 5 of Halsbury’s Laws of 
England is devoted entirely to the Companies’ Act, 
which is the Corporation Law. The lish Law 
and Cases on these and all other important subjects 
are of great value and interest to the American Lawyer. 

This work has been called the most monumental 
ever attempted by so distinguished a body of English 
lawyers. Under the direction of the Earl of Hals- 
bury, former Lord High Chancellor of Great Britain. 

There are over 950 cases to the average volume, 
Royal 8vo., printed on heavy calendered paper, bound 
in dark blue aaa with gold letters a gilt tops. 

Send for special net-delivered-and-duty-paid price. 


AMERICAN AGENTS 


The Lawyers Co-op. Pub. Co. 
Rochester, N. Y. 


BRANCHES—S81 Nassau St., New York: 505 Lakeside 
Bldg., Chicago; 713 Pioneer Bidg., St. Paul; 614 Colman 
Bldg.. Seattle. 
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When You Stand Before The 
Court 


in the argument of a question of law, you 
know how important it is to base your prin- 
ciples on foundation cases—cases tested by 
time and approved by courts, cited by great- 
est text-writers. Through the production of 
the new 


Extra Annotated Edition of 
American Decisions & Reports 


you get just these fundamental cases in the 
compass of a few library shelves—(in double 
or single books) occupying only eight stand- 
ard sectional bookcase units. 


These volumes contain the 25,155 foun- 
dation cases decided between 1760 and 1887, that 
have been cited by the courts of record over 500,900 
times and probably as many times by the great text- 
writers of the age. The extra annotations included 
trace the judicial history of each case down through 
all later cases that have cited it, and comprises 25,533 
pages of exhaustive editorial notes, citing and analyzing 
every one of the 800,000 citations. 


Write at once for sample pages, prices and terms. 


The Lawyers Co-op. Publishing Co. 
Rochester, N. Y. 


New York 
Chicago 
St. Paul 
Seattle 





































Reply in Two Hours 


Aurora, Ill., March 6, 1913 
Lawyers Co-op. Publishing Co. 

ochester, N. Y. 
Gentlemen: 

At 10 o'clock this morning we tele- 
graphed asking you to kindly send us 
citations on a certain case, and we received 
your reply message at 12 o'clock giving 
us a list - valuable citations, We wish to 
express our appreciation of your courtesy 
to us in this matter and of the surpris- 
ing rapidity with which you answered our 
request. the hana and the 
promptness of your message are of great 
service to us. 

Thanking you, we remain 

ours very truly, 


Alschuler, Putnam & James, 
J-B By J. C. James. 











By telegraph and by letter this Co-op. Service 
tataaagpee tems op. 


out to give you 


Free Citations 


of any final case you are interested in. 


Ste send us by letter or wire the name of an 


case in which you are interested, decided in a Fed- 
eral Court or state court of last resort during the 


past 100 years, and we will mail or telegraph collect, 
as desired :— 

1. All the cases which have ever cited that case— 
(the bare citations to all points in the case, not ana- 
aed - growed.) 

am 


you where it has been reported if everin any 


of the leading selected case series. 


here it has been cited in any note in the Law- 


yers Reports Annotated, and the subject of the notes in 
which such citations occur. Such a citing note is, in 
effect, an annotation to your case as much as if the note 
were appended directly to it. Write or use Coupon. 


But We Do NOT Search For Cases On A Point, 
Analyze Cases, Nor Make Individual Briefs. 


The Lawyers Co-op. Publishing Co.~: Rochester, N. Y. 


New York Chicago St. Paul Seattle 


Co-op. Citation Bureau Coupon | 
Tote} C. P. Co.,Rochester, N. Y.: H-5-18 


me all citations to the case of 
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The World's 


GRR ALEST 


LEGAL 


Text Book 
Labatt : Master : Servant 








Biggest In its importance to modern civilization, in the 
Subject extent of present day litigation, in the amount 
of legislation which has been passed and is 
being considered no other subject is so im- 
portant. 
Most Time Mr. Labatt has been engaged on this subject 
in exclusively for seventeen years, and other well 
Preparation known text writers assisting him to an aggre- 
gate of probably as many years more. 
Most Mr. C. B. Labatt, Mr. Walter Glass, Mr. Edwin 
Well Known Oakes, Mr. Charles C. Moore, Mr. Henry C. 
Authors Spurr are gentlemen who need no introduc- 
tion to users of American legal textwork. 
Most Never before has the legal profession seen an 
Volumes Eight Volume Text Book. 
Most Amount These eight volumes average 1300 pages, 
of Matter making a grand total of over 10,000 pages. 
Most Of any text work on a single subject. While 
Costly to cost figures on other text books are not known 
Prepare it is doubtless entirely safe to say that no 


other text book has cost one half as much to 
prepare. 





100 Page Sample on Request 


Delivery Guarantee 





containing Chapter Headings for the entire eight Five volumes will be read 


volumes and a complete chapter on “Defenses in 


VI on June 15th. Vol. 


for delivery on May 15. Vol: 
il on Jly 15th, Vol. VII be- 


fore September Ist, 19 f the last volume is not 
Actions for Wages.” ship to gavense subse Forfeit $5.00 
Eight volumes, 10,000 pages $50. 00 the eS oo ‘f . 


eo 


to all such subscribers, 


The Lawyers Co-op. Publishing Co., Rochester, N. Y. 


New York Chicago St. Paul 


81 Nassau St. 505 Lakeside Bldg. 


713 Pioneer Bldg. 


Seattle 
614 Colman Bldg. 
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Baar > RRAPIMURDRSESTODS 


Have You Been a Little Timid 


about wearing them and denied yourself 
the comfort you knew others enjoyed? 


Our Cream White Cricket Cloth or 


Striped Flannel Trousers 
Made to your measure 


are being worn more and more each summer, and they will be in greater 














demand the coming season than ever before. @, We are the recognized 
specialists of New England in the making’of these garments. 


Prices, $5.00 to $6.00 per pair 


what you would have to pay for ready made goods. @ Stock up with a supply 
—and join “the happy bunch.” 








BURKE & CO., INc., Tailors 


Harvard Square, Cambridge 
18 SCHOOL STREET, BOSTON ANDOVER, MASS. 
843 WASHINGTON STREET, BOSTON HANOVER, N.H. 























Gf nett. tthega| INDEX 


MoORE SS COMPLETE INDEX 


‘THE ORIGINAL NON-LEAKABLE)S 


ize nea | AND TABLE 












Aye wih to write at the first OF CASES 
stroke without shaking, 

That is a vital point which is lacking in 25 Vols. 

na gen oy wel pte 

Moore when we explain that aon e pen when N OW READ Tr 


not in use lies subm in ink which keeps 

it ce pe Sonos ct instant writing, 
Positively eliminating the necessity of 
But that is not all of its strong features. ‘The Moore 
Sate cease Snes ee eee 

ittikohor. 


Every Moore Non-Leakable Fountain Pen carries @# 
ae 97 yee yen: wer! Neon prt Rear 


BE SURE IT’S A MOORE, 
For Sale By Dealers Everywhere.. 


AMERICAN FOUNTAIN PEN 
dams, Cushing & Foster, Selling Ujent 
168 DEVONSHIRE ST.. BOSTON, MASS. 


Paper $1.50 Buckram $2.50 
Half-pig $3.00 





Harvard Law Review 
Association 
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MAGEE. on 
BANKS and BANKING 


SECOND EDITION, 1913 


By H. W. MAGEE of the Los Angeles, Cal. Bar 
A Modern and Exhaustive Work on Banks and Banking 





HE large sale and popularity of the original edition, published by the author, 
Mr. H. W. Magee, in 1906, were due to his intimate and practical knowl- 
edge of the subject. {The author's treatment shows in every page familiarity 
with and close study of the subject. The author's active experience and train- 
ing as Bank Commissioner of California for five years, President of the San Gabriel 
Valley Bank, and active member of the Los Angeles Bar, especially qualify him to 
make a practical and exhaustive work. Mr. Magee knows just what help the 
Banker and Bank Attomey need, and has made the most serviceable and 
practical work on Banks and Banking yet published. 





One volume, over 1050 pages, Law Buckram, Price $7.50 





Constitutional Problems 


THE SUPREME COURT 


OF THE 


UNITED STATES 


With a Review of Certain Decisions relating to its 
Appellate Power under the Constitution 


By EDWIN COUNTRYMAN 





A temperate but forcible presentation of the author’s views 
upon some present day constitutional problems 





One volume of over 300 pages, cloth binding, $2.50 








MATTHEW BENDER & CO. 


Law Publishers ALBANY, N. Y. 
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The Union Trust Company of New York was 
established in 1864. Its capital and undivided profits 
amount to nearly $9,000,000, and its deposits are 
around $60,000,000. Every department is well 
equipped and carefully organized, and excellent facili- 
ties are provided for business of every nature relating 
to the care of property, real or personal. 





Lawyers seeking a safe depository for securities or funds 
belonging to their clients or themselves will find the 
Union Trust Company of New York ready to receive 
such business on favorable terms. Interest is allowed 
on money deposited subject to check or for stated 
periods. 





Lawyers drawing wills, deeds of trust, or other indentures 
can recommend the appointment of the Union Trust 
Company of New York under all instruments, with 
the assurance that every trust accepted by the Com- 
pany will be given the most careful attention by 
officials of long experience, and that charges will be 





most moderate. Wills in which the Company is 
named as executor or trustee may be filed with the 
Company for safe keeping, without charge. 


The Union Trust Company Building is at 80 Broad- 


way, New York. For the convenience of its up-town 





and out-of-town patrons, two Branch offices, with 
modern safe deposit vaults, are maintained. One at 
the northeast corner of Fifth Avenue and Thirty- 
eighth Street. The other at the southeast comer of 
Fifth Avenue and Sixtieth Street. 
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DAVID FARQUHAR 


Originator of the 
New Process 
Library Binding 


NO. CAMBRIDGE, MASSACHUSETTS, U.S.A. 





TWENTY-FIFTH ANNIVERSARY EDITION 
HARVARD LAW REVIEW 


COMPLETE SETS 


25 VOLUMES AND NEW CUMULATIVE INDEX AND 
TABLE OF CASES 





HALF-PIGSKIN - $80.00} 
BUCKRAM --- 60.00/ >” for cash 


CARRIAGE INCLUDED 





HARVARD LAW REVIEW ASSOCIATION 
CAMBRIDGE, MASS. 
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ESTABLISHED 1818 


By vchs Aeritheney 


———™ ee ae, _ 
C26 LOTHING 
tlemens Purnishing @oods, 


English Flannels in distinctive patterns. Novelties 
in Imported Hats—felt or straw. Shoes in newest 
shapes—Tennis and Yachting Shoes. Neckwear, 
Shirts, Hosiery. Trunks, Bags, Holdalls. English ° 
Blazers, Shetland Sweaters, Jackets, etc. 














Send for Illustrated Catalogue, also our latest booklet ‘‘ Sammer Sports’’ 

















Cambridge Trust Company 


1336 MASSACHUSETTS AVENUE 


HARVARD SQUARE Hotel Victoria 


Capital, $100,000 Earnings Undivided, $225,000 Dartmouth and Newbury Streets 








Boston, Mass. 


GEO. HOWLAND COX PRESIDENT 
JAMES J. MYERS VICE-PRESIDENT 
SUMNER E, SWASEY TREASURER . : 
rivate and Law Club 
JOHN H. HUBBARD SECRETARY P eU C Dinners 
: a Spectalt 
DIRECTORS Pp 7 
Edward H. Abbot Nathaniel C, Nash 
Geo. Howland Cox Joseph B. Russell 
Edward A. Davenport J. Henry Russell 
Frederic Dodge Philip Stockton EU ROPEAN PLAN 
Ira N, Hollis James J. Storrow 
John H. Hubbard Henry O, Underwood 
Fred H. Leavitt Benjamin Vaughan 
James J. Myers Herbert H. White THOMAS O. PAIGE, Manager 


Largest Vaults in Cambridge Safe Deposit Boxes, $5 
Interest Paid on Deposits 
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LAW MEN 


We cordially invite you to inspect our latest 
importations of 


Neckwear, ‘Shirts, Derbies, Caps, 
Gloves, etc. 





Just the article for now 


Scotch Vests, $5.00 





AUGUST, 1320 Massachusetts Ave. 





THE COSMOS PRESS 


E. W. WHEELER 


Book and ‘fob Printing 


30 BOYLSTON STREET CAMBRIDGE, MASS. 
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Established in 1835 
TELEPHONE, CAMBRIDGE 446 


Cambridge 
Coach Company 


CHARLES H. LAKE, Treasurer 
35-38 Church St. Cambridge, Mass. 


FIRST-CLASS 
CARRIAGE and 
AUTOMOBILE 

SERVICE 


Day and Night 
Cars by the month with chauffeur 
AUTO CABS 


Incorporated in 1902 


PACKARD TOURING CARS 





Boarding Horses a specialty 
An inspection solicited 


FLOWERS 


Floral Arrangements for 
All Occasions 


ROSES, ORCHIDS 
AND VIOLETS 


Free and Prompt Delivery 


Flowers Telegraphed to all parts of 
United States and Canada 


You are invited to come in and open an 
account with us 


HOWARD’S FLOWER SHOP 
HARVARD SQUARE 





PACH BROS. 


HARVARD OFFICIAL 


Photographers 


1911 


Special Rates to Law Students 
and Law Clubs 


1181 MASSACHUSETTS AVENUE 
CAMBRIDGE, MASS. 


‘TELEPHONE 
1105-M CAMBRIDGE 





ROOMS 


For Law Students 


IN 


CRAIGIE HALL 


Suites of three or four bedrooms 
with study and bathroom 


JAMES M. MARVIN, Agent 


1322 Massachusetts Avenue 


CAMBRIDGE, MASS. 
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BILLINGS & STOVER 
Apothecaries 


1360 MASSACHUSETTS AVENUE 





PICTURE FRAMING 


Harvard Views 
and Souvenirs 








AT THE 


Varsity Arts & Crafts Shop 
Of F..A. OLSSON 


On Boylston Street, Cambridge 
Next the Harvard Square Post Office 


H. M. LEVINE 
Tailor 


The most attractive line of Imported 
Woolens ever shown for the season 


125 TREMONT STREET, BOSTON 
Opposite Park Street Church 











J. H.H. MCNAMEE COMPANY 
Bookbinding 






ZG 4 
ta : Mie * 
7 > » 


Saree rrr eNOS 


Law Books Interleaved 


Bound in Buckram, Sheep, Morocco 
26 BRATTLE STREET = = 


eaainese ~~ DJ RGIN, PARK & CO. 
Market Dining Rooms 


30 North Market and 31 Clinton Street, Boston 


HARVARD SQUARE 





Open from 5 a. m. 
to 7 p.m. 
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HEWINS & HOLLIS 
Men's Furnishing Goods 


4 HAMILTON PLACE, BOSTON 





OWNERS of COMPLETE SETS of 
HARVARD LAW REVIEW 


Will be interested to know 


that a new Cumulative 


Index and Tabie of Cases complete for the 25 vol- 


umes has just been issued. 


PAPER BOUND, $1.50 


BUCKRAM, $2.50 


HALF PIG, $3.00 





Alfred M. Bullard 
Arthur B. Gilmore 


Arthur K. Pope 
William T. Ulman 


Phones 
Main 6090 
Main 6091 
Main 6092 


Cyrus Brewer & Co. 


SJusurance 


OF EVERY DESCRIPTION 


44 Kilby Street Boston 








HARVARD 


, 
9 STATE ST., BOSTON 


L. PINKOS 
College Tailor 


The largest selection of 
FOREIGN WOOLENS 
for students’ wear 


The style and make-up is guar- 
anteed to be of the best 


My prices are reasonable 
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H. W. TUPPER *?8c141 sates 


Photographer y 


For HARVARD LAW SCHOOL 


FOR HARVARD SQ. 
Last TWENTY-THREE YEARS 1388 MASS. AVE. 


























HARVARD 
BOOKBINDERY || Durant Company 
— Cai 
Law and 
Lianary @uttitters 


19 BRATTLE STREET || 1312 Massachusetts Avenue 


Next to Leavitt & Peirce 


All Styles of Binding 
Interleaving 

















AMEE BROTHERS 


Booksellers and Stationers 
Fountain Pens Note Books 


SOLE CAMBRIDGE AGENTS FOR 


CASE BOOKS USED IN HARVARD LAW SCHOOL 
HARVARD SQUARE 
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THE AUTO WIND SHIELD 


Protects, with nothing in front of the driver’s eyes, from 
Wind, Cold; Dust, Snow, or Light Rain 


It is strong, durable, and 
waterproof; has no glass 
to break or rattle; offers 
less resistance to the 
wind, and affords greater 
protection and safety 
than any other wind 


shield. 





The Auto Wind Shield 
is made of the best 
materials, with celluloid 
panels and brass trim- 
mings, with detachable 
side curtains and a roll 
front for summer use. 


Price $35, attached. Only six hours are necessary to attach 


AUTO WIND SHIELD CO. 


UNIVERSITY ROAD 


CAMBRIDGE, MASS. 


Branch Offices 


PHILADELPHIA 
245 North Watts St. 


NEW YORK 
113 West 5ist St. 


CHICAGO 
1710 Michigan Ave. 


DETROIT 
39 Watson St. 





OLD CLOTHES WANTED 
FOR CASH 


By MAX KEEZER, 3 Bow St. 


I pay 50 per cent more than any other dealer 
for Old Clothes, Old Gold, etc. Will pay for 
Suits, $3 to $25; Overcoats, $5 to 20; Trousers, 
50c. to $5. Will call day or evening at your 


pleasure. 
MAX KEEZER 
Telephone 302 Cambridge 


Leave orders at my store, 3 Bow Street, opposite 
Harvard Union, Cambridge 


FOR HIRE 


1910 Packard Limousines and 


Touring Cars 
By hour, day, week, or month 


THEATRE WORK A SPECIALTY 
Tel. 4006 B. B. 


FRANK McCANN 
29 Cambria Street Boston 





J. F. OLSSON & CO. 


College House 
HARVARD SQUARE 


FRAMING AND PICTURES 
urate INSURANCE 


Souvenirs 
Art Novelties, Imported and Domestic 
Cameras and Supplies 

Developing, Printing, Enlarging 
Imported Silver Novelties 

Arts and Crafts Novelties 





Go to Food Shop 


Breakfasts 


Special Cake and Cakelets for 
Teas and Spreads 





Substantial Lunches 





28 Boylston St. (Opposite Post Office) 
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SHIELDS’ 
FEDERAL COURTS AND 
PRACTICE 


Price $6.00 Net. Buckram binding 


O lawyers, law students and students of public affairs SHIELDS’ “FED- 
ERAL COURTS AND PRACTICE,” by a veteran who has seen over 
forty years of service in the United States Courts in New York City, should be 
invaluable as a guide to practice and procedure as well as a conven- 
ient compendium in a single, handy volume of the trust prosecutions since the 
passage of the Sherman Anti-Trust Law in 1890. The book contains in addi- 
tion a complete continuous: history of the Federal Courts, their organization and 
operation, and a biographical and case narrative. 

The book is divided into three separate and distinct subdivisions, convenient 
for any class of readers, whether looking for guidance in practice and pleading in 
the Federal courts; whether seeking information regarding any trust suit from the 
time of President Harrison to the midsummer of 1912; or whether interested 
merely in acquiring a knowlege of the United States Courts as of any other phase 
of the country’s history. 

THE SYLLABUS OF EQUITY JURISDICTION, PLEADING 
AND PRACTICE is what every lawyer and law student has long been 
looking for and long needed acutely. Commissioner Shields, in his years of 
service in the courts, is an authority who has no rival and can have none. As 
clerk of the Circuit Court in New York City (Southern District of New York) 
he has familiarized himself with every detail of the most minute description 
of equity practice and procedure and has for years been the 
fountainhead of information to lawyers of all classes. 


THE BANKS LAW PUBLISHING CO. 
23 PARK PLACE, NEW YORK 


Shields’ Federal Courts and Practice 


THE BANKS LAW PUBLISHING CO., 23 Park Place, New York 


Enclosed please find $6.00 for which send me prepaid, Shields’ 
Federal Courts and Practice, in buckram binding. 


Name 
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‘THE TEXT-BOOK sets forth in a clear and 
"manner ‘the painciples of the subject. 
isk iy ts core nh obo ie ee When 
used for classroom work it should be remembered that th 
basis of the instruction is the text-book, and that the purpose 
of these casebooks is to illustrate the practical oie 
the principles of the law. These capebooka wil be wld at the 
uniform price, $2.50 per copy. 


COOLEY’S CASES ON INSURANCE. Prepared to accompany 
Vance on Insurance. 480 pages. Price $2.50. Past 
COOLEY’S CASES ON DAMAGES. Prepared to accompany 

Hale on Damages. 300 pages, Price $2.50. : 


COOLEY’S CASES ON PERSONS AND DOMESTIC RELA- | 


TIONS. Prepared to accompany Tiffany on Persons and 
Domestic Relations. 340 pages. Price $2.50. 


THROCKMORTON’S CASES ON EVIDENCE. Prepared to 
accompany McKelvey on Evidence. 390 pages. Price $2.50, | 
THROCKMORTON’S CASES ON CONTRACTS. Prepared 
= ‘accompany Clark on Contracts.. 410 pages. Price $2.50; 
THROCKMORTON'’S CASES ON EQUITY. Prepared to accom 
pany Eaton on Equity. 430 pages. Price $2.50. 


‘GILMORE’S CASES ON PARTNERSHIP. Prepared to accom. 
pany Gilmore on Partnership. 335 pages. Price $2.50, 
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